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A Report to 


The Reader 





Regarding 


Indoor Sports Accidents 


i PLAYTIME ACCIDENT does not 
discriminate among persons. Its vic- 
tims include young and old, rich and poor, 
employed and unemployed, motorist and 
pedestrian, insured and uninsured, Despite 
its ubiquitous character, the results of its 
litigation are often anomalous, largely be- 
cause most of the questions are jury ques- 
tions. This observation was made in the 
August, 1950 issue of this JouRNAL in our 
report on outdoor amusement accidents. 
Now, with the brisk breezes of October 
effecting a retreat from the great outdoors 
to the sheltered amusement arenas, it seems 
fitting to turn our attention to indoor amuse- 
ment accidents. This subject we shall treat 
in two parts. In this issue we present the 
indoor sports cases; in a future issue we 
shall consider the other indoor amusement 
cases. Now, as in August, we shall limit 
the discussion to the reported cases of the 
last three years. 

The indoor sports cases for the most part 
involve businessmen defendants. Hence, 
even though the standard of care required 
is formulated in the usual terms of what a 
reasonable and prudent person should do, 
it is actually higher in application to an 
invitee than in cases where no paid admis- 
sion is involved. Bowling, skating, hockey, 
wrestling and gymnastics have all been in- 
volved in the accident litigation of the last 
three years. 


| OWLING was involved in the case of 

Spote v. Aliota, 16 CCH NEGLIGENCE 
Cases 1060 (Wis., 1949). The plaintiff, a 
woman of thirty-one years, fell and sustained 
injuries when she was advancing toward 
the foul line of defendant’s Alley Number 1 
to deliver her first ball in the seventh frame 
of the second game of bowling. She took 
about five steps with the ball in her right 
hand and, as she got up toward the foul 
line, she slid with her left foot, which sud- 
denly came to an abrupt and violent stop 
just back of the foul line. She went up on 
her toes, turned around from left to right 
and sat down. 


706 


Plaintiff introduced considerable evidence 
to the effect that Alley Number 1 was de- 
fective because, about six inches back of the 
foul line, two of the adjacent runway boards 
were loose and were depressible under the 
weight of a bowler when they were stepped 
on at a certain point; that in such case two 
nails, which were vertically driven near the 
front end of said boards, would protrude 
about one fourth of an inch above such de- 
pressed level and would cause the progress 
of the sliding foot of the bowler to be inter- 
fered with and suddenly stopped; and that 
when the foot pressure was released, the 
depressed boards would spring back to their 
former level. 

The jury returned a special verdict on 
which the court ordered judgment for plain- 
tiff’s recovery of the damages of $20,000 
assessed by the jury. On appeal, the Wis- 
consin Supreme Court held that the jury 
was warranted in finding for the plaintiff 
and that the award of $20,000 for permanent 
hip and knee injuries was not excessive. 
“The defective condition ... ought to have 
been discovered by the defendant by such 
careful examination of the flooring of the 
runway as was reasonably required of a 
bowling alley operator.” ‘ 

In another case, Fagan v. The Williams 
port Lodge No. 145 of the Loyal Order of 
Moose, 16 CCH NEGLIGENCE CASEs 880 (Pa., 
1949), the plaintiff bowler claimed that his 
fall was due to the fact that his foot struck 
a foreign substance of a sticky nature on 
the runway. The jury awarded him a ver- 
dict of $9,000, but the trial court directed a 
judgment notwithstanding the verdict for 
the defendant. On appeal, the main ques- 
tion was whether the defendant should have 
known of the alleged defect. 

No one had complained about the sticky 
spot on the runway, which was neither visi- 
ble nor noticeable. The friends of the plain- 
tiff who had been using the approach on 
the same alley for at least three hours be- 
fore the injury occurred did not discover it. 
The only testimony as to ordinary care or 
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inspection was introduced by the defendant. 
The testimony showed that visual inspec- 
tion was the kind usually employed by the 
operators of bowling alleys. Plaintiff argued 
that, because of the fact that the defendant’s 
bowling alley manager was in the habit of 
inspecting the approaches to the alleys by 
sliding his feet upon them when he came 
to work, and because this manager failed to 
do so on the evening of the accident, there 
was a showing of negligence. 

The Pennsylvania Supreme Court, in af- 
firming the judgment for defendant, approved 
of that portion of the opinion of the lower 
court which read: “In order to establish 
liability against the proprietor of a bowling 
alley because of an alleged defective spot 
on the approach to the runway of an alley, 
it must be shown that the owner had actual 
or constructive notice of the presence of the 
spot, or that he failed to use such care as 
those employed in like kind of business 
ordinarily exercise or should exercise. Con- 
structive notice is chargeable only where 
the condition has existed for an appreciable 
length of time. ... The law only requires 
the defendant to use the degree of care that 
others in a like business use. One who out 
of a considerate regard for the safety of 
others exercises a higher degree of care than 
the law requires should not be penalized for 
failure to use this higher degree of care.” 


\ JHEREAS the bowling cases are fre- 

quently defended on the ground of 
contributory negligence, the answer in skat- 
ing rink cases will often be grounded in 
terms of assumption of risk. The latter de- 
fense was held good in Reay v. Reorganiza- 
tion Investment Company, 17 CCH NEGtI- 
GENCE CasEs 538 (Mo. App., 1949), where 
the plaintiff testified that while she was 
skating, a boy bumped into her and she was 
caused to fall on her left wrist, which was 
fractured by the fall. She did not know 
the boy who collided with her and she saw 
him for the first time momentarily after the 
occurrence, There was no evidence that the 
unknown boy’s conduct was in any way 
dangerous to other skaters prior to the col- 
lision with plaintiff. In ruling for the de- 
fendant, the reviewing court held that falling 
and colliding with other skaters is not an 
extraordinary occurrence for skaters; that 
one who skates assumes the risks; and that 
the proprietor of a skating rink is not liable 
for acts of third persons which bring about 
such mishaps unless he fails to use ordinary 
care to protect his patrons. 

However, the defense of assumption of 
risk was unsuccessful in Hairston v. Studio 


Report to the Reader 


Amusements, Ltd., et al., 16 CCH NEGLIGENCE 
Cases 134 (Calif. App., 1948). In that case 
a witness testified that she saw the plaintiff 
lying on the floor about ten or fifteen feet 
from one of the outer rails of the skating 
rink, that no guards or attendants went over 
there but that groups of people collected 
around the plaintiff. While the witness was 
bending over the plaintiff, a sailor, skating 
backwards and apparently pursued by an- 
other skater, fell on top of the witness and 
the plaintiff. Plaintiff’s injuries included a 
permanent crippling and shortening of her 
right leg. 

After verdict was returned for plaintiff 
for $25,006.83, the defendant on appeal ar- 
gued that the trial court erred in giving an 
instruction that plaintiff “did not assume 
the risk of reckless action of other skaters 
capable in the exercise of ordinary care, of 
being prevented by guards who were sta- 
tioned upon the floor for the protection of 
the patrons.” The defendant emphasized the 
evidence that other skaters saw two sailors 
skating recklessly just before the accident 
and asserted that it was a fair inference that 
plaintiff also saw the sailors skating reck- 
lessly. In affirming the judgment for plain- 
tiff, the reviewing court said that this 
evidence was not persuasive and that “it can- 
not be argued that one of the normal risks 
involved is the reckless action of other skat- 
ers capable of being prevented by guards 
who are stationed upon the rink for the 
protection of patrons. While the operator 
of a skating rink is not an insurer of the 
patrons’ safety, nevertheless, he owes a duty 
to protect them from risks other than those 
normally incident to the sport.” 


rTM HAT THE DEFENSE of assumption 

of risk is urged against spectators as 
well as participants is seen in the hockey 
cases. The evidence in Shurman v. Fresno 
Ice Rink, Inc., 16 CCH NEGLIGENCE CASES 
1066 (Calif. App., 1949), showed that plain- 
tiff and her husband attended an ice hockey 
game for the first time in defendant’s arena. 
They knew nothing about the equipment 
used by the players nor the method of play- 
ing the game. They were seated in the front 
row immediately adjacent to the iced sur- 
face, with no protective wire screen be- 
tween. During the game plaintiff was struck 
by a puck, hit with a hockey stick by one 
of the players. Defendant claimed that about 
twenty-two signs were posted about the 
building reading: “Warning, Danger from 
Flying Pucks ... Patrons Assume All Risk 
of Injury from Flying Pucks.” There was 
also evidence that a loud-speaker system was 
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installed and that warnings were broadcast 
concerning the danger from pucks. Plain- 
tiff and her husband testified that the arena 
was crowded, that there was considerable 
noise and that they did not see the signs 
nor hear any such announcements. 


The reviewing court rejected the defend- 
ant’s argument based on the assumption of 
risk. The court said it could not be held, 
as a matter of law, that the general public 
has become so familiar with the hazards of 
the sport and with the actual appreciation 
of the seriousness of the risk as to bring 
the public within the “common knowledge” 
rule and under the doctrine of assumption 
of risk. Nonetheless, the court ordered a 
new trial: it was error for the trial court 
to exclude evidence of the practice of other 
rinks with reference to walls, screening and 
seating; while the practice of other rinks 
would not be conclusive as a standard of 
care, it might have a bearing on that sub- 
ject. 


Flying pucks are not the only risks af- 
fecting front-seat spectators at a hockey 
game. In M. J. Uline Company, Inc. v. Cash- 
dan et vir, 16 CCH NEGLIGENCE CAsEs 271 
(CA D. C., 1948), one of the defendant’s 
players raised his stick above his head and 
tried to strike a member of the other team. 
3eyond the fact that a hockey game was in 
active progress, there was nothing to show 
what the culprit’s motive was. He missed 
his opponent and-struck the plaintiff. There 
was testimony that the game had been rough 
and that the referee had not been calling 
fouls. The trial court instructed the jury 
that the player who struck the plaintiff was 
acting within the scope of his employment. 
The reviewing court held this instruction 
erroneous. Whether the player was actuated 
by a purpose to win the game or to make 
it interesting, on the one hand, or whether 
he was actuated only by anger or hostility 
toward his opponent, on the other hand, was 
a question that should have been submitted 
to the jury. 


The actions of other spectators constitute 
a third risk to hockey fans. In McDonald, 
etc. v. Chicago Stadium Corporation et all, 
16 CCH NEGLIicENce Cases 646 (Ill. App., 
1949), a minor plaintiff at a hockey game 
left his seat during intermission. When he 
returned to his reserved seat, he found it 
occupied by an unknown person. While en- 
deavoring to summon an usher, he was hit 
and injured by another unidentified man. 
The court held that defendants could not 
reasonably have anticipated that such an 
assault would be committed upon the plain- 
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tiff and affirmed the judgment for defendant 
notwithstanding the verdict. 


7RESTLING MATCHES as well as 

hockey games contain risks to spec- 
tators. In Klause v. Nebraska State Board 
of Agriculture et al., 16 CCH NEGLIGENCE 
Cases 445 (Nebr., 1948), the plaintiff’s evi- 
dence showed that one wrestler tossed the 
referee out of the ring, then tossed the other 
wrestler out, then jumped out himself to con- 
tinue the match. Plaintiff, the occupant of 
a ringside seat about four feet distant from 
the ring, suffered a broken nose when the 
referee attempted to separate the “tosser” 
from the second “tossee.” 

Defendants argued that both contributory 
negligence and assumption of risk were in- 
volved in plaintiff's occupying a ringside 
seat. They also argued that the doctrine of 
master and servant was not applicable to 
plaintiff’s injury. The Nebraska Supreme 
Court rejected the arguments respecting 
plaintiff's negligence and assumption of risk 
and held that the agency question was for 
the jury. 

Some of the risks at wrestling matches 
would eventuate despite the highest degree 
of care, according to the Virginia Supreme 
Court of Appeals in Whitfield, etc. v. Cox, 
16 CCH NEGLIGENcE Cases 752 (Va., 1949). 
In that case the feminine plaintiff was struck in 
the face by an empty pint whiskey bottle, 
thrown by some unidentified person, while she 
was attending a wrestling bout staged by the 
defendant. The plaintiff had attended sev- 
eral matches in the defendant’s arena and 
knew that the manner of the spectators was 
not always gentle. In fact, the antics of the 
crowd seemed to be part of the attraction, 
for she testified that she would rather watch 
the people’s faces than the matches. 

On the night of the accident, during one 
of the bouts between a sailor and a wrestler 
named Coffield, word went around that one 
of the wrestlers was sticking the other with 
a pin. There was yelling and a number of 
sailors appeared to dislike the way Coffield 
was hurting the sailor. Plaintiff said that 
“it seemed like the whole crowd wanted to 
get in and fight.” A sailor kept threaten- 
ing to go up and kill Coffield. The plaintiff 
saw him start up the aisle and, as she ex- 
plained, to calm herself she was buying a 
bag of popcorn—when she was struck by 
the bottle. 


The court held that even if there were 
sufficient evidence to show that defendant 
was negligent in failing to have a sufficient 
number of employees or in failing to keep 


(Continued on page 783) 
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Are You 


: Your Brother's 
. Keeper? 


: By SIDNEY P. McCORD, Jr. 

e Member, Starr, Summerill and Davis, 
h Camden, New Jersey 

f 


d | ATE LAST SPRING I was engaged 

4 in the trial of an issue which involved 
a six-year-old infant who was burned by a 
bonfire set by the defendant. The fire was 


f set near the center of a thirty-acre tract of 
e vacant land, occupied only by a small radio 
. broadcasting station. Part of the land had 
y been used by children as a playground, but 

such part used as a playground was not in 
e close proximity to the location of the fire. 
it The fire was set upon dry, sandy land on a 
it clear, calm day, with no combustible mate- 
P rial within its reach. It was set by a janitor 
») employed by the defendant corporation, for 
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the purpose of destroying three wastepaper 
baskets full of wastepaper. He attended the 
fire about ten minutes and then returned 
to his janitorial duties. After a lapse of 
fifteen more minutes, he heard the scream- 
ing of a child and found the plaintiff with 
his clothes in flames. At that time the fire 
had nearly burned itself out, and the ashes 
occupied an area of twenty to twenty-four 
inches in diameter. The injuries to the in- 
fant child were rather serious, and, after 
settlement had failed, the case was carefully 
prepared for trial. 


New Aspect of Welfare State 


In making the legal research necessary to 
try a case of this kind my attention was 
directed, through the various digests, to the 
case of Piraccini v. Director General of Rail- 
roads, which was decided by the old Court 
of Errors and: Appeals of New Jersey, and 
reported in 95 N J. L. 114, 112 Atl. $11 
(1920). Justice Swayze, speaking for the 
court in that case, quoted at length from an 
opinion written by Chief Justice Beasley in 
the case of Van Winkle v. American Steam 
Boiler Company, 52 N. J. L. 240, 19 A. H. 
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472 (1890). In part, the quoted section read: 


“ 


. in this particular, it makes, in a way, 
everyone his brother’s keeper.” 

Reading this statement, as I did, shortly 
after I had experienced some rather sub- 
stantial losses in other cases, I began to 
consider whether or not this answer to 
Cain’s ancient question only applied to that 
particular case. We are all, of course, 
familiar with the welfare legislation of the 
United States and the several states. We 
know that we have become our brother’s 
keeper as far as industrial accidents are 
concerned, through workmen’s compensa- 
tion; as far as old age is concerned, through 
our old-age benefit laws; as far as unemploy- 
ment is concerned, through our unemployment 
compensation acts; and in some states, as far 
as illness is concerned, through our health 
and sickness benefit acts. As regards this 
social legislation we, or many of us, found 
it startling when it was enacted, but, by and 
large, have stopped debating the merits of 
the legislation and have accepted it as mat- 
ters of fact with which we are faced in our 
daily lives. When all of these acts came 
into existence they were debated by able 
legislators, both pro and con, and were 
either promoted by or obstructed by various 
pressure groups until, finally, a law emerged. 
This, of course, destroyed part of the ele- 
ment of surprise; at least the attendant 
publicity gave warning of the ultimate result. 

I suppose there are other instances where 
one can again be said to be his brother’s 
keeper. I wish to mention at least one other 
instance where this quotation is becoming 
applicable without any attendant publicity or 
notoriety, and that is within our own par- 
ticular branch of the legal profession. Within 
my short experience at the bar I have 
noticed, and I do not think it is entirely 
imagination, a marked tendency in negli- 
gence cases to allow a case to go to the jury 
when the allegation of negligence is sub- 
stantiated, if at all, by a mere scintilla of 
evidence. In the last few years I have 
noticed trial judges weaving backward and 
forward in an effort to find a way to deny 
the nonsuit motion and find an excuse to 
allow the jury to pass upon the question in- 
volved. I have read many cases where the 
upper courts have sustained the lower court 
judges in submitting the case to the jury, 
but have prefaced their decision with the 
remark that “This court does not subscribe 
to the ‘scintilla of evidence’ theory.” | 
sometimes wonder how microscopic evi- 
dence has to be to fall into the category of 
“scintilla.””. Of course, once in a while after 
the jury gets the question they actually do 
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find that there is no cause for action. These 
verdicts, I feel, result more from contribu- 
tory negligence, when the evidence of that 
is very strong and well proved, than from 
the finding of a lack of negligence on the 
part of the defendant. 


When Question of Negligence 
Is for Jury 


Negligence has been defined, in part, by 
our courts as the doing of an act which an 
ordinarily prudent person, under the same 
circumstances, would not have done. Gen- 
erally, our courts hold that the question of 
negligence is for the jury. They also hold 
that there must be evidence of negligence 
in order that the case be presented to the 
jury. The evidence must be of such a nature 
that reasonable men may differ as to whether 
or not the acts were proper or improper. 
But haven’t we all seen cases go to the jury 
where this test could only be made by a 
very strained imagination and a desire upon 
the part of the court to see a plaintiff recover 
or, at least, to see him given a chance to 
recover, because of sympathy or otherwise? 
I suppose it is natural for any human being 
to sympathize with one who has sustained 
injury or loss and, so long as someone else 
pays the bill, to wish that he be rewarded 
to the end that their pain and suffering 
thereby be alleviated. The old school of 
thought, that the alleviation of the pain of 
the plaintiff transferred the pain to the de- 
fendant, has long since been lost. It is being 
replaced by a philosophy that one who is 
injured shall recover. The pain of the de- 
fendant is no longer considered. The adage 
adopted by American jurisprudence, that 
one is innocent until proved guilty, is rapidly 
losing its hold in the civil law of this 
country and being replaced by a new, or per- 
haps more modern, version that one who is 
involved in the happening of an injury shall 
compensate the one injured. 


Common-Law Theory Not 
Maintained in Practice 

There are many reasons for this modern 
version, and notable among them are the 
various acts of social legislation hereinbe- 
fore mentioned. Also notable among them 
is the knowledge, persistent among jurors 
and jurists alike, that in the majority of our 
litigated negligence cases the defendant is 
insured. 

A new expression has recently become 
well seated in our casualty work. We now 
hear, and read in our casualty files, the 
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statement that this plaintiff is “claimwise.” 
1 will not attempt to define this term. We 
all know its meaning. We all know the im- 
plications to be derived therefrom. We all 
know that it is becoming applicable to more 
and more persons. We all know that it is 
reflected in our settlements, and we all 
know that it is reflected in the verdicts of 
juries. Most important is the fact that this 
attitude of judges, juries and litigants is 
harmful to our general system of juris- 
prudence because we know that it is be- 
coming more and more difficult, if not 
impossible, to predict the outcome of that type 
of negligence case which ought never be sub- 
mitted to the jury. This branch of the law 
is generally but surely becoming a law of 
juries, and is bearing less and less resemblance 
to our old established common law. It has 
lost the stability which enabled lawyers in 
the past to write an opinion with that de- 
gree of certainty which ought to attach to 
opinions of lawyers. It has made a guessing 
game of a particular situation which involves 
the law of negligence. More need not be 
said to demonstrate the harmful effect upon 
American jurisprudence than that the life 
of the law is in the certainty thereof. 

Our courts repeatedly say the defendant 
is not an insurer, but now, if we will re- 
flect back to the case of the bonfire, the facts 
of which I related in the beginning, and con- 
sider why that case was sent to the jury and 
what act that an ordinarily prudent person 
would not have performed was performed by 


the janitor in the burning of a small amount of 
trash; if we consider where reasonable minds 
may differ as to whether or not the janitor did 
something out of the ordinary, and consider 
the fact that a verdict was rendered in favor 
of the plaintiff, are we not propounding to 
ourselves the question, “Are you your 
brother’s keeper?” If the answer still re- 
mains in the negative, and I hope it does, 
surely it cannot be denied that we are tend- 
ing toward that end. If the answer is in 
the negative, then there should still be time 
for defense lawyers diligently and assidu- 
ously to work toward the end that we shall 
stabilize and make uniform the law of negli- 
gence, and that we shall, both in and out of 
courts, do our utmost to curb the trend 
which would make an individual an insurer 
of the safety of his brother. In doing so, 
it is my firm conviction that we will be 
preserving, and in a measure restoring, to 
the American individual that sense of re- 
sponsibility—which needs to be kept—that 
distinguishes him from the animal kingdom. 
We will restore to him his birthright as an 
American citizen and his rights to liberty, 
parts of which must be sacrificed when un- 
earned gains are sought from the public. 
We will restore to him his incentive to be a 
productive individual, beneficial to society, 
rather than a sheep in the fold, provided for 
by his keeper. In short, in securing the 
negative answer to the title question, we will, 
in a large measure, be preserving the 
American way of life. [The End] 





Government Life Insurance 


By ROBERT C. HANDWERK____ 
Member, Washington, D. C. Bar 


f Bree SUBJECT is of vital interest to 
every family in the United States be- 
cause of the far-reaching effects of World 
Wars I and II, and the present war in Korea. 
Prior to these wars, our government granted 
pensions to veterans. War risk insurance 
was devised in the hope that it would avoid 
the necessity of granting pensions. Thus 
Congress passed the War Risk Insurance 
Act of October 6, 1917, granting term in- 
surance to veterans; this insurance was is- 
sued at a ver? low premium rate, Over 
4,684,000 veterans applied for war risk term 
insurance before the armistice, in the amount 
of about $40,000,000. Beneficiaries in these 
policies were restricted to members of the 
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family and the proceeds were to be paid in 
installments. Later statutes extended the 
class of beneficiaries in such policies. 


Before this act was passed, commercial 
insurance companies conferred with the 
government on a plan whereby the govern- 
ment would pay extra premiums on existing 
policies in order to cover the war risks in- 
volved, and the government was to guar- 
antee any deficiency in the fund set aside 
for these additional risks. However, the 
government refused to enter into such a 
plan and decided to write its own insurance. 
The act did not cover cadets of West Point 
and midshipmen of Annapolis although leg- 
islation was proposed to include them, as 
well as civilians who were subjected to sim- 
ilar hazards; all such legislation failed en- 
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actment into law. Application for insurance 
thereunder had to be made within 120 days 
after going into service. This act limited 
the amount of government insurance to 
$10,000. Policies were issued thereunder in 
the following categories: ordinary life, twenty- 
payment life, thirty-payment life, twenty- 
year endowment, thirty-year endowment 
and endowment at age sixty-two. The act 
was first amended on December 24, 1919. After 
a policy was converted thereunder, such in- 
surance was then known as United States 
government life insurance, instead of war 
risk insurance. 


The War Risk Insurance Act provided 
for payment of proceeds of yearly renewable 
term insurance at the rate of $5.75 per $1,000 
in 240 equal monthly installments. This was 
done in order that the money would not be 
spent in a lump sum, and to prevent a drain 
upon the government. In 1919, however, 
applicants for converted insurance were 
given three options, namely, lump sum, elected 
installments and installments throughout life 
with 240 guaranteed payments. 


On June 7, 1924, Congress passed an act 
known as the World War Veterans’ Act, 
1924, 43 Stat. 607, 38 USCA, page 279. This 
act provided for compensation to persons 
who were disabled and dependents of those 
who died as a result of disability suffered 
in the military service of the United States 
between April 6, 1917, and July 2, 1921. 


The act, in Section 516 thereof, provided 
that where a veteran had theretofore al- 
lowed his insurance to lapse, or had can- 
celed or reduced it, while he was suffering 
from a compensable disability for which 
compensation had not been collected, or 
after he became permanently and totally 
disabled, if, at the time of his death or per- 
manent total disability, he was entitled to 
compensation, then so much of his insur- 
ance as the uncollected compensation would 
purchase as premiums due would be cred- 
ited therefor and his insurance would not 
be lapsed, canceled or reduced. This act 
provided that all term insurance must be 
converted by July 2, 1926, except that of an 
insured who had been adjudged totally and 
permanently disabled. 


There are two types of disability benefits 
in United States government life insurance 
policies, namely, waiver of premiums and 
monthly income payments. These benefits 
are incorporated in two disability clauses. 
The first clause provides for waiver of pre- 
miums and payment of monthly benefits for 
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permanent and total disability. The latter 
is defined in the policy as “any impairment 
of mind or body which continuously renders 
it impossible for the disabled person to fol 

low any substantially gainful occupation and 
which is founded upon conditions which 
render it reasonably certain that the total 
disability will continue throughout the lifé 
of the disabled person.” The courts have 
held generally that this does not mean that 
a veteran must be 100 per cent disabled in 
order to recover, or that he cannot be able 
to work at all. See Berry v. U. S., 5 CCH 
Lire Cases 282, 312 U. S. 450, 85 L. Ed. 945, 
61 S. Ct. 637 (1941). No minimum period oi 
total disability is required and no presump- 
tion of permanency is made after the total 
disability has continuously existed for a 
specified period of time. No limit is imposed 
as to the age before which disability must 
occur, Premiums are waived while such dis- 
ability payments are made. The insured 
must from time to time show evidence of 
the continuance of such disability by re-ex- 
amination and otherwise. This clause pro- 
tects the insured against disability, but after 
payment of 240 installments his beneficiary 
would get nothing upon his death. 


The second type of disability benefit fur- 
nishes protection against total disability. Such 
protection was provided for in an amend- 
ment to the World War Veterans’ Act un- 
der date of June 3, 1930, 38 USCA Section 
512 (b), which authorized the payment of 
monthly benefits at the rate of $5.75 per 
$1,000 of insurance to an insured who be 
came totally disabled as a result of disease 
or injury for a period of four or more con 
secutive months before attaining the age 
of sixty-five. The definition of totality is 
identical with the one for the permanent 
disability clause. The monthly benefits con- 
tinue as long as such disability exists. Pay 
ments under this clause do not decrease the 
face value of the policy, and premiums are 
waived during the disability. Likewise, proof 
of continuance of ‘total disability must be 
shown upon request by the Veterans Ad 
ministration. Statement of claim for such 
insurance must be executed and forwarded 
to the Veterans Administration for consid- 
eration. 


Proceeds 


The proceeds of government life insurance 
policies are not assignable, except that any 
person to whom the insurance is payable 
may assign his interest to any other bene 
ficiary within the class permitted by the 
World War Veterans’ Act. Such proceeds 


I L J — October, 1950 


in 
mu 
pes 
on 
sta 


av 


Fe 











nt 
ne 


he 
ire 
of 


be 


ch 
ed 
id- 


ice 
iny 
ble 
ne 

the 
eds 


950 






YuM 


are exempt from all taxation. The policies 
also provide for reinstatement after lapse, 
upon evidence of the insurability of the in- 
sured and payment of premiums in arrears; 
also there are provisions for cash value, 
paid-up insurance, policy loans, nonforfeit- 
ure provisions and extended insurance, etc. 


Final denial and existence of a disagree- 
ment are prerequisites to filing suit on the 
above-mentioned policies. Actions on such 
claims may be brought against the United 
States either in the District Court of the 
United States for the District of Columbia 
or in the District Court of the United States 
in the district in which the claimant resides. 
[hose courts have jurisdiction to hear and 
determine all controversies. 


National Service Life Insurance 


The National Service Life Insurance Act 
of 1940 was enacted as Title VI, Part I, of 
the Second Revenue Act of 1940, approved 
October 8, 1940, and has been amended a 
number of times since its enactment. The 
insurance granted under this act is not as 
liberal as that granted under the prior acts 
mentioned. Most of this insurance was 
taken out as term insurance, the act pro- 
viding that after one year such insurance 
could be converted. Policies of insurance 
were not issued for this insurance, the ap- 
plication being treated as the policy after it 
had been approved by the government. On 
August 1, 1946, the original act was amended 
by an amendment known as, the Insurance 
Act of 1946, 38 USCA Section 801 (b). 
3efore the passage of the latter act, failure 
to apply for national service life insurance 
while on active duty forfeited the right to 
the insurance, but by this amendment any 
person who had served favorably at any 
time from October 8, 1940, to September 2, 
1945, could apply therefor. The maximum 
coverage is $10,000, and applications could 
later be converted into ordinary life, twenty- 
payment life and thirty-payment life. By 
the 1926 act there was added twenty-year 
endowment, endowment at sixty and endow- 
ment at sixty-five. 


Who May Benefit? 


The question of designation of beneficiary 
in these policies has been the subject of 
much contention and more cases have ap- 
peared in the courts on this matter than 
on any other provision of the act. The 
statute provides that: 


“The insurance shall be payable only to 
a widow, widower, child (including a step- 
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child or an illegitimate child if designated 
as beneficiary by the insured), parent, 
brother or sister of the insured. The in- 
sured shall have the right to designate the 
beneficiary or beneficiaries of the insurance, 
but only within the classes herein provided, 
and shall, subject to regulations, at all times 
have the right to change the beneficiary 
or beneficiaries of such insurance without 
the consent of such beneficiary or bene- 
ficiaries but only within the classes herein 
provided.” 

If designated by the insured, persons in 
loco parentis, stepparents and adoptive par- 
ents were also permitted to take. The In- 
surance Act of 1946 added a proviso thereto 
reading as follows: “Provided, that the 
provisions of this subsection as to the re- 
stricted permitted class of beneficiaries shall 
not apply to any national service life insur- 
ance policy maturing on or after the date 
of enactment of the Insurance Act of 1946.” 
This provision removed all restrictions on 
beneficiaries of both term and converted in- 


surance maturing on or subsequent to Au- 
gust 1, 1946. 


In actual practice, the veteran usually 
named his father and mother as principal 
and contingent beneficiary, respectively, at 
the time he was single. Later, upon getting 
married, the veteran either made verbal 
statements to the wife, or wrote her, to the 
effect that he intended to make her bene- 
ficiary of the policy. However, he usually 
failed to put his intended change of bene- 
ficiary in writing, and later was killed in 
action, or died. Upon his death, the desig- 
nated parent claimed the insurance, and the 
wife also claimed it. The courts have gen- 
erally held that unless the veteran executed 
a paper writing evidencing his intent to 
change the beneficiary to the wife, no 
change of beneficiary would be recognized 
and the parent would collect the insurance. 
The element of intent is the all-important 
factor and each case has been decided upon 
its own peculiar circumstances. Another 
line of cases arising under this subject in- 
volves attempts to change beneficiaries in 
cases where the veteran was not divorced 
from his first wife, and designated a change 
to his second wife to whom he was not 
legally married. Again, contests arise be- 
tween parties in loco parentis and relatives 
of the veteran within the permitted class. 


Under the National Service Life Insur- 
ance Act, as amended, the spouse, child, par- 
ent and brother or sister were eligible to 
become beneficiaries. Stepchildren, illegiti- 
mate children and persons in loco parentis 
were eligible if specifically designated by 
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the insured. If no beneficiary was desig- 
nated or if the designated beneficiary did 
not survive the insured, the proceeds were 
to be paid in equal monthly installments to 
the following persons and in the order 
named: (a) if living, to the widow or 
widower; (b) if no widow or widower, to 
the child or children of the insured, in equal 
shares; (c) if no widow, widower or chil- 
dren, to the parents of the insured, in equal 
shares; and (d) if no widow, widower, chil- 
dren or parents, to the brothers and sisters 
of the insured in equal shares. In the event 
that no eligible beneficiary survived the in- 
sured, no payments were to be made to 
the heirs or to the estate of either the in- 
sured or the beneficiary. 


Options of Settlement 


Since the 1946 act, options of settlement 
may be stated briefly as follows: lurnp sum, 
monthly installments, life income with 120 
monthly installments guaranteed and life 
income with total installments equal to the 
face amount of the policy guaranteed (re- 
fund life income). 

Originally, the National Service Life In- 
surance Act provided only for waiver of 
premium for total disability, but the Insur- 
ance Act of 1946 authorized inclusion of a 


total disability clause, providing for waiver 
of premiums and payment of monthly bene- 


fits. total disability is 
defined as “any impairment of mind or body 
which continuously renders it impossible for 
the disabled person to follow any substan- 
tially gainful occupation.” 


As applies here, 


In event of disagreement as to any claims 
arising under the National Service Life In- 
surance Act, as amended, suit may be 
brought in the same manner and subject to 
the same conditions and limitations as are 
applicable to United States government life 
(converted) insurance. 


3efore leaving a discussion of the subject, 
comments on the handling of claims upon 
this type of insurance should be made. The 
Veterans Administration will not recognize 
an attorney or agent of the claimant without 
the execution by him of a power of attor- 
ney, which is placed on file and, of course, 
may be revoked at will. A limit of ten per 
cent of the amount of recovery as an attor- 
ney’s fee is invoked by statute, and in claims 
for compensation and pension filed with the 
Veterans Administration the fee allowed to 
an attorney is only $10. It will be noted, 
therefore, that the handling of government 
life insurance cases is not profitable, unless 
one has a volume of such business, 


[The End] 





Legal Aspects 
of the Group Annuity Business 


By DONALD S. FUERTH 


Assistant Counsel, 
The Prudential Insurance Company 
of America , 


JAVE YOU HEARD the story of the 
ten-year-old who was offered a Sat- 
urday morning job delivering groceries? 
“Before I accept, Mr. Jones,” he said to the 
grocer, “I’ll have to know more about your 
pension policy.” Truly, everyone seems 
pension conscious today. 

Historically, the granting of pensions by 
private employers, as distinguished from 
those allowed by governments for military 
or civil service, was first inaugurated on a 
voluntary basis in England. While some 
of those pension schemes might have been 
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attributable to a more or less paternalistic 
attitude on the part of certain liberal em 
ployers, there is little doubt that, in the 
main, the prime incentive for their establish 
ment was the discovery that they would 
ultimately redound to the credit and profit 
of the employer. 

As might be expected, their legality was 
questioned at first. What right did corpo- 
rations have to pay for services previously 
rendered? Was that not ultra vires? The 
courts of England promptly recognized that 
if pensions were to be considered gifts, the) 
were at least gifts for the benefit of the 
corporation. They facilitated a removal of 
superannuated employees, reduced the pay- 
morale and efficiency, at- 
employees and tended to 
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improve the relationship between the cor- 
poration and the public. As such, they 
were in furtherance of the objects of cor- 
porations and hence not ultra vires. (Cyclists’ 
Touring Club v. Hopkinson, 1 Ch. Div. 179 
(1910); Henderson v. Bank of Australasia, 
40 Ch. Div. 170 (1889).) 


The growth and development of pensions 
in the United States have paralleled in many 
ways, though somewhat later, the course set 
in England. Although our courts were 
slower in acknowledging that pension plans 
may be properly based upon service previ- 
ously rendered, the propriety of including 
past service as well as future service bene- 
fits may now be said to have almost at- 
tained universal recognition and acceptance. 
See article by F. Hodge O’Neal, “Stock- 
holder Attacks on Corporate Pension Sys- 
tems,” 2 Vanderbilt Law Review 351 (1949). 
To have done otherwise would have been 
unreasonable. As the court pointed out in 
Osborne v. United Gas Improvement Com- 
pany, 354 Pa. 57, 46 Atl. (2d) 208 (1946): 
“A pension plan that did not take into 
consideration past services as well as pro- 
spective services would not furnish an ade- 
quate retirement allowance; and that would 
be especially true in the case of older em- 
ployees of long-continued service. Such a 
plan would penalize those most in need of 
the security which a pension is designed 
to afford.” 


Initially, the unions were either opposed 
to or at least apathetic to the establishment 
of retirement systems by employers. They 
were fearful lest pensions would be used as 
a weapon to prevent strikes and combat 
union organization. Leaders such as Sam- 
uel Gompers and William Green preferred 
to place their emphasis upon immediate 
wage-and-hour objectives. 





However, a change took place following 
the passage of the Stabilization Act in 1942 
(56 Stat. 765). That act, as you may recall, 
specifically exempted employer contribu- 
tions made in reasonable amounts to em- 
ployee health and welfare programs. The 
unions, faced with frozen wages, turned 
their efforts to the attainment of so-called 
“fringe benefits.” Meanwhile, the employers, 
anxious to secure and retain employees dur- 
ing a period of labor shortage, and faced 
with high excess profit taxes which could 
be cut by means of deductions permissible 
under a qualified pension plan, were 
equally susceptible to the establishment of 
new pension programs. Under such favor- 
able conditions, retirement plans naturally 
flourished. When the wage controls were 
removed, pension demands abated somewhat 
as the unions once again pressed for direct 
wage increases. A new impetus, however, 
was given to the pension movement when 
the United Mine Workers retirement fund 
was established and this was enhanced when 
the Supreme Court in the Jnland Steel Com- 
pany case (15 LaAsor CAsEs { 64,737, 77 
NLRB 1, 170 F. (2d) 247, cert. den. 336 
U. S. 960, 69 S. Ct. 887 (1949)), refused 
to grant a writ of certiorari from a decision 
below holding that pension benefits were 
proper subjects for collective bargaining. 
Coverage has been extended to millions who 
did not previously come under any pension 
program, and we now have what may be 
described as a veritable pension “tidal wave.” 

Before discussing specific legal problems 
connected with the group annuity business, 
it might be well if we first attempted a 
classification of pension plans generally. We 
may then see more clearly just how the 
group annuity business fits into the pension 
picture as a whole. The chart below will 
be of assistance in that connection. 


CLASSIFICATION OF PENSION PLANS 


Formal 

(Systematic payments under a prede- 
termined formula, pursuant to an an- 
nounced plan} 

Funded 

(Funds accumulated in advance of 
retirement) 

Insured 

(Insurance company receives contribu- 
tions—invests funds, pays benefits) 
Qualified 

(If qualified under Code Section 165 
(a) and deductible under Section 23 
(p). Employer gets deduction and em- 
ployee’s tax is deferred) 
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Informal 
(Payments to selected employees on 
a discretionary basis) 


Unfunded 


( Pay-as-you-go) 


Uninsured 

(Self-insured or self-administered; pen- 
sion trust or pension plan and trust) 
Nonqualified 

(If employee’s interest is nonforfeitable 
when contribution is made, employer may 
get deduction, but employee pays tax) 
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METHODS OF INSURING 


Individual Policies 


(Usually retirement income or retirement endowment) 


Group Permanent 


(Life insurance and retirement income under a group policy) 


Group Annuity 


(Master contract—individual certificates) 


Deferred annuity 


(Amount payable is total of deferred annuities purchased during active 


employment) 
Deposit administration 


(Funds accumulated—annuity purchased at retirement) 


Maturity funding 


(A modified pay-as-you-go to accommodate recent union-negotiated plans) 


Pension plans may be formal or informal, 
funded or unfunded, insured or uninsured. 
They may also be classified with respect to 
their classification under Section 165 (a) of 
the Internal Revenue Code, but that aspect 
will be taken up later in a discussion of taxes. 


A formal pension plan is one which calls 
for the systematic payment of retirement 
allowances according to a predetermined 
formula, pursuant to an announced plan. 
An informal pension plan, on the other 
hand, is one in which the employer grants 
retirement allowances to selected employees 
on a purely discretionary basis. In view of 
its shortcomings, it is doubtful whether the 
latter should be called a plan at all. In any 
event, in the group annuity business we are 
interested only in formal pension plans. 


Some employers have a formal pension 
plan but make no provision for accumulat- 
ing funds in advance of an employee's 
retirement date to meet the pension obliga- 
tions when they become due. Such employ- 
ers operate on a pay-as-you-go basis, meeting 
each retirement payment out of current in- 
come or surplus. This unfunded pension 
plan, though simple bpth in theory and 
operation, has many disadvantages. Per- 
haps the most serious of these lies in the 
fact that costs rise highest in bad years 
when the employer can least afford them. 
During slack periods employers cut their 
production costs by reducing their labor 
forces. One method of doing this is to 
retire the least productive workers. How- 
ever, where a pay-as-you-go plan is in 
force, the additional retirements automati- 
cally increase the retirement plan costs at 
a time when an employer’s income is the 
lowest. Obviously, it is better to spread 
the retirement plan costs over the employ- 
ee’s working years if it is at all possible. 
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Funded pension plans may be subdivided 
into two major classifications: (1) the unin- 
sured, sometimes called the self-insured or 
self-administered plan and (2) the insured. 
The uninsured plan invariably takes the 
form of a pension trust or pension plan 
and trust. Contributions are made to a trus- 
tee who invests and administers the funds. 
Retirement allowances are usually paid to 
the retiring employee directly from the fund. 
Sometimes, however, the trust permits or 
requires the trustee to purchase annuities 
for retiring employees from an insurance 
company, whereupon the plan becomes in- 
sured to the extent of the annuities so 
purchased. Under the insured method the 
insurance company relieves the employer 
of the responsibility of administering the 
plan, investing the funds and paying the 
purchased benefits. In funding pension 
plans, the employer has a choice of diverse 
contracts offered by insurance companies, 
which fall basically into three categories: 
(1) the individual policy, usually retirement 
income or retirement endowment; (2) group 
permanent, which provides both life insur- 
ance and retirement income under a group 
policy; and (3) the group annuity contract. 


Under a pension plan funded by means 
of a group annuity contract, the employer, 
on his own behalf, and sometimes on behalf 
of his participating subsidiaries, enters into 
a contract with an insurance company 
whereby in consideration of the contribu- 
tions paid to it, the insurance company 
agrees to pay retirement income to the eli- 
gible employees covered under the contract. 

Group annuity contracts in turn fall into 
two major classifications—the deferred an- 
nuity group annuity contract and the deposit 
administration group annuity contract. Un- 
der both, a master contract containing all 
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the specifications of the plan is issued by the 
insurance company and, usually, individual 
certificates describing the benefits afforded 
are issued to employees covered thereunder. 


Under the deferred group annuity plan, 
contributions are applied currently to pur- 
chase amounts of deferred annuity for spe- 
cific individuals to commence on a prede- 
termined retirement date. That is, each year 
the contributions are used to buy a paid-up 
deferred annuity for each individual. When 
the employee reaches his predetermined 
retirement age, say sixty-five, he begins to 
receive retirement annuity payments made 
up of all the deferred annuities previously 
purchased for him. 

Under the deposit administration group 
annuity plan, the employer’s contributions 
are deposited as received in an undivided 
employer’s fund which accumulates at in- 
terest. No part of this fund is earmarked 
specifically for individual employees. If the 
employees contribute, their contributions are 
deposited and accumulated in individual 
employee accounts. When an employee re- 
tires, his benefit is calculated according to 
the specifications of the plan. The funds in 
his account are used to buy an immediate 
annuity and the balance of his annuity is 
purchased through a transfer of the required 
amount from the employer’s fund. In other 
words, while the contract is active, annu- 
ities are actually bought only when the 
employee retires or, in some cases, when 
he gains a vested right in the benefits. Con- 
siderable flexibility in funding is permitted 
the employer under the deposit administra- 
tion form. ; 


Something New in Contracts 


A new type of group annuity contract is 
now coming to the fore to accommodate 
some of the recent union-negotiated plans. 
While as yet it bears no single name in 
insurance circles, it is referred to in The 
Prudential as a “maturity funding contract.” 
Many of these new plans—especially in the 
steel industry—call for no funding in ad- 
vance of an employee’s retirement. The 
maturity funding contract, which is an 
adaptation of the deposit administration 
form, permits the employer to put up the 
full cost of an employee’s annuity as he 
retires so that his retirement income can be 
fully purchased and be fully guaranteed 
thereafter. Some limited funding in advance 
of retirement is permitted under these con- 
tracts to allow an employer, if he chooses, 
to level off his annual costs to some extent. 
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With so many different methods of fund- 
ing a pension program available, counsel 
for an employer may find himself some- 
what perplexed when asked for his recom- 
mendation. It is impossible to make a gen- 
eral statement stating categorically that any 
one of these methods is better than any 
other. Each has its own advantages which 
must be carefully weighed as applied to the 
particular circumstances of the employer. 
Before making any definite recommenda- 
tion, counsel will undoubtedly find it advan- 
tageous to discuss the methods available 
with representatives of the insurer. An 
employer in deciding on the insured or un- 
insured method, or in choosing his method 
of funding, must first determine what kind 
of benefits he wants to provide and how 
much he can afford to spend on his plan. 


Generally speaking, the employer who 
must provide substantial death benefits and 
withdrawal benefits will find the individual 
policy plan best suited to his needs in the 
case of a small group, and either group per- 
manent or a combination of group life and 
group annuity in the case of a larger one. 


The employer who wishes to establish a 
straightforward pension plan with definite 
benefits accruing each year, who desires to 
clean up his obligation for such benefits as 
they accrue, who aims to have his respon- 
sibility for future payments end when and 
if it should become necessary to terminate 
the plan—an employer who wants any or 
all of these things—will undoubtedly find 
the deferred annuity group annuity contract 
to be his best choice. 





The employer of a large group of em- 
ployees who seeks funding flexibility, or 
who desires to provide a benefit based on 
final salary, or a benefit which is reduced 
by social security payments, will find his 
choice narrowed down to the uninsured self- 
administered method or the deposit adminis- 
tration group annuity contract. In considering 
that choice, if he values a guarantee as to 
his interest earnings, a guarantee as to rates 
that apply to each dollar he puts into the 
plan, a guarantee of the future payment of 
ali benefits purchased, a guarantee that he 
will have no investment problems, a guar- 
antee of the acceptance by the insurance 
company of full responsibility for all bene- 
fits purchased—he will choose the insured 
deposit administration method. 

In some states the group annuity business 
is subject to statutory regulation, and there 
is every indication that many other states 
will soon follow their lead. Since the New 
York Insurance Law may in all likelihood 
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be a model for such legislation, I would 
like to comment briefly on that law. 


Prior to 1949, Section 223 permitted the 
issuance of group annuity contracts to only 
two types of policyholder: an employer or 
an employers’ association. This was en- 
tirely inadequate to meet conditions. Re- 
tirement systems were being administered 
by unions and trustees of employee welfare 
funds, yet Section 223 did not permit issu- 
ance of group annuity contracts to them. In 
1949 the law was amended to rectify this 
situation and group annuity contracts may 
now be issued to unions and trustees of 
funds established by unions or by employers, 
or both. (Chapter 602, Laws of New York 
1949.) Section 223 still contains certain 
restrictions as to who may be included for 
coverage as annuitants, who must remit the 
considerations and from what source these 
considerations may come. These restrictions 
vary with the type of policyholder. For 
example, in the case of a group annuity 
contract issued to an employer, the contract 
must permit all the employees, or any speci- 
fied class or classes thereof, to become annu- 
itants and the consideration must be remitted 
by the employer and paid wholly by the 
employer or jointly by the employer and 
his employees. In other words, a contract 
calling for contributions by the employees 
alone would be illegal. 


Section 160 sets forth various standard 
provisions which must be met. These in- 
clude: a grace period; an entire contract 
clause; a provision for equitable adjustment 
if there is a misstatement of sex, age, service, 
salary, or other fact affecting the amount 
or date of payment; a provision giving an 
employee upon termination of employment 
a paid-up annuity at least equal to that pur- 
chased by his own contributions unless the 
annuity would be less than sixty dollars 
annually (where the annual annuity is less 
than sixty dollars the insurer by adequate 
reservation in the contract may, at its op- 
tion, pay a cash surrender value in lieu 
of granting the paid-up annuity); a provi- 
sion in contributory cases for a death bene- 
fit equal to at least the return of the 
annuitant’s contributions without interest, 
and a provision that the insurer will issue 
to contributing annuitants a certificate de- 
scribing, in substance, the benefits available 
to them under the contract. 


Many states, while not having any par- 
ticular statute regulating the group annuitiy 
business, nevertheless require approval of con- 
tract forms by their insurance departments. 
Furthermore, the minimum reserve basis may 
likewise be subject to state supervision. It 
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is incumbent upon the insurer’s counsel and 
actuaries to make certain that the contract 
complies with the applicable statutes and 
departmental requirements. However, with 
a general knowledge of the existence of such 
legislation and rulings, counsel for the em- 
ployer will appreciate why a group annuity 
contract cannot always be tailor-made to 
suit his client’s wishes. In this connection 
I would like to point out that if employers 
will accept a form of contract containing 
standard wording previously filed with and 
approved by the Insurance Department, 
much delay may be avoided and a savings 
in administrative costs effected. 


Let us now consider some of the legal 
aspects which are of prime concern to an 
employer’s counsel. One of the first ques- 
tions he must determine is his client’s legal 
right to create a pension plan. As has 
been indicated, the courts now recognize 
that a corporation, in the absence of statute, 
charter or bylaws to the contrary, has an 
implied power to inaugurate and operate a 
reasonable pension plan as an ordinary 
function of business management. (Heinz 
v. National Bank of Commerce, 237 F. 942; 
O’Neal, article cited.) 


Question 
of Stockholder Approval 


Another closely related question is whether 
stockholder approval is necessary. Some 
states, New Jersey for one, have passed 
statutes requiring such approval. (New Jer- 
sey Statutes Annotated 14:9-1, 2.) In the 
absence of statute, stockholder approval 
would not seem necessary as long as the 
plan is fair, equitable and reasonable, and 
does not fraudulently favor directors who 
may be officers or employees. Nevertheless, 
as a matter of precaution, some counsel still 
recommend stockholder approval. 

How the pension plan will affect the tax 
position of both the employer and employee 
is one of the most important matters for 
counsel’s consideration. While a full and 
detailed discussion of the applicable sections 
of the Internal Revenue Code and the vari- 
ous regulations, rulings and cases inter- 
preting these sections, is not possible here, 
tax considerations are of such significance 
that at least a summary of the highlights 
would seem to be in order. 

It is ordinarily of prime importance to 
counsel for the employer to make certain 
that the pension plan qualifies under Section 
165 (a) of the Internal Revenue Code. 
Where a plan does not so qualify, the de- 
ductibility of contributions depends on 
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whether the employee’s beneficial interest 
in the contributions was forfeitable or non- 
forfeitable when such contributions were 
made. If nonforfeitable, a deduction may 
be taken by the employer in the taxable 
year in which the contribution was paid. 
If forfeitable, no deduction will be allowed 
the employer. In determining whether o1 
not the contribution is to be considered 
forfeitable when made, the test is whether 
any contingency may cause the employee 
to lose his rights in the contribution. In 
this connection, it is to be noted that the fact 
that an employee may not live to retirement 
date or may die shortly thereafter does not 
make his beneficial interest in employer 
contributions forfeitable within the meaning 
of the Code. (Regulations 111, Section 
20.165-7.) However, a nonqualified plan 
giving the employee an immediate vested 
interest in the employer contributions, while 
deductible insofar as the employer is con- 
cerned, has a resultant disadvantage in that 
it makes such contributions includible in the 
gross income of the employee in the year 
when made. On the other hand, if the plan 
qualifies under Section 165 (a) and the 
contributions by the employer used for the 
purchase of retirement annuities are prop- 
erly deductible by the employer undér Sec- 
tion 23 (p) of the Code, the tax of the 
employee is deferred until the retirement 
payments are received or made available, 
regardless of whether the employee’s bene- 
ficial interest in the contributions was for- 
feitable or nonforfeitable 


What About Section 165 (a)? 


Let us therefore consider the conditions 
necessary for a pension plan to qualify un- 
der Section 165 (a). 


(1) The plan must be for the exclusive 
benefit of the employees or their beneficiaries 
as to eligibility, contributions and benefits 
and must not discriminate in any of these 
respects in favor of officers, shareholders, 
supervisors and/or highly compensated em- 
ployees. To meet this requirement, insofar 
as eligibility is concerned, Section 165 (a) 
sets up a prima-facie, automatic, nondiscrimi- 
natory test which is met (a) if the plan 
benefits seventy per cent or more of the 
employees (after excluding casual, tempo- 
rary or part-time employees and those who 
have not been employed for more than a 
minimum period prescribed by the plan (not 
exceeding five years)) or (b) if it is open 
to seventy per cent, and at least e‘ghty per 
cent of those eligible decide to participate. 
Even if the plan fails to qualify under the 
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automatic test, it may still qualify, insofar 
as eligibility is concerned, provided the 
classification set up by the employer is 
found by the Commissioner not to constitute 
a discrimination in favor of employees who 
are officers, shareholders, supervisory per- 
sonnel and/or highly compensated employees. 
The act further provides that a classification 
shall not be considered discriminatory merely 
because it is limited to salaried or clerical 
employees, or merely because it is integrated 
with the Social Security Act or excludes 
employees whose entire remuneration con- 
stitutes covered wages under the Federal 
Insurance Contributions Act, or because the 
contributions or benefits may vary accord- 
ing to the total compensation as long as 
the relationship between the contributions 
and benefits and the compensation are uniform. 

(2) The benefits or employer’s contribu- 
tions must be actuarially determinable and 
the plan must be designed primarily for 
pension purposes. (Regulations 111, Section 
29.165-1 (a).) 

(3) The plan must be a bona-fide, per- 
manent one. However, the employer may 
retain the right to terminate his plan at will 
without necessarily disqualifying it. (Regu- 
lations 111, Sections 29.165-1, 29.165-4, PS 
Nos. 7, July 29, 1944, and 52, August 9, 
1945.) If the plan is abandoned, or the 
benefits or employer’s contributions de- 
creased for any cause other than “business 
necessity” within a few years after it has 
taken effect, this will be evidence that the 
plan from its inception was never intended 
to be a_ bona-fide, permanent program. 
(Regulations 111, Section 29.165-1, PS No. 
52, August 8, 1945.) Bureau policy with 
respect to an early termination which might 
result in a discrimination in favor of officers 
or highly compensated employees is stated 
in. Mim. 5717, which, in general, restricts 
benefits that may be guaranteed to the 
highly paid participants during the first ten 
years of the plan. 

(4) The plan must be definite, in writing 
and communicated to the employees. (Reg- 
ulations 111, Section 29.165-1.) This does 
not mean that all the details must be given 
to the employees but that they should re- 
ceive a fair statement of the qualifications 
for membership and the rights and benefits 
available to participants. 

(5) The plan must be complete. A plan 
represented by a group annuity contract is 
not in effect before such contract is executed 
and issued. (Mim. 6020, May 27, 1946.) 


(6) If a trust is involved, it must be im- 
possible at any time prior to the satisfac- 
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tion of all liability with respect to employees 
and their beneficiaries under the trust, for 
any part of the corpus or income to be 
diverted to purposes other than for the ex- 
clusive benefit of the employees or their 
beneficiaries. (Code Section 165 (a) (2), 
Regulations 111, Section 29.165-2.) 


The following conditions must also be 
fulfilled in order for the contributions by the 
employer to be deducted under Section 23 (p). 


(1) The contributions, in addition to be- 
ing made in connection with a qualified 
annuity plan for the exclusive benefit of the 
employer’s employees or their beneficiaries, 
must meet the “ordinary and necessary 
business expense” and “reasonable compen- 
sation” requirements of Section 23 (a) and 
certain restrictions with respect to funding 
under Section 23 (p). 

(2) The contributions must be paid in a 
taxable year of the employer which ends 
with or within a year of the plan for which 
it meets the applicable requirements with 
respect to discrimination set out in Para- 
graphs 3, 4, 5 and 6 of Section 165 (a) of 
the Internal Revenue Code referred to above. 
(Regulations 111, Section 29.23 (p)-9 (b).) 


(3) Finally, in the case of an insured plan, 
there must be a definite written arrangement 
between the employer and the insurer that 
any refunds of premiums shall be applied 
within the taxable year of the employer in 
which received, or within the next succeed- 
ing year, toward the purchase of retirement 
annuities under the plan. (Regulations 111, 
Section 29.23(p)-9.) 


Collective Bargaining 


Another aspect of pension programming, 
while not as technical as the tax considera- 
tions, is, nonetheless, becoming increasingly 
important and may present counsel with 
many practical as well as legal problems. 
I refer to collective bargaining. 


Although management’ and labor are now 
in general agreement as to the desirability 
of establishing pension systems, one fre- 
quently finds sharp differences of opinion 
in such matters as to how the retirement 
benefits should be financed and adminis- 
tered, who should be covered, whether there 
should be any vesting and whether there 
should be a compulsory retirement age. 


Employers today generally favor contrib- 
utory plans. They contend that the em- 
ployees should help finance the plan in order 
to provide adequate benefits. Labor on the 
other hand seeks noncontributory pensions. 
It argues that pension contributions are a 
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form of deferred compensation and as such 
should rightfully be borne by the employer. 
Since noncontributory plans do not require 
the enrollment of the individual employees, 
they normally cover a greater number of 
union members, which is another reason 
why the unions usually prefer them. 


Disagreement may also arise over admin- 
istration. Labor unions frequently wish to 
take an active part in the administration of 
a plan. Employers, however, contend that 
this is a function which management can 
handle alone more efficiently. 


When and to what extent a terminated 
employee is entitled to a vested interest in 
employer contributions made on his behalf 
is a question which may be subject to much 
debate at the bargaining table. The shorter 
the period required for vesting, the higher 
the employer’s pension costs. On the other 
hand, a pension plan which contains no 
vesting provision affords little or no security. 
Some reasonable vesting period, such as 
fifteen years of seryice, or five years of 
service where the employee is over forty-five 
years of age, may provide a workable solution. 

Compulsory retirement is another bone 
of contention. The cleavage here may be 
attributable to a different outlook on the 
ultimate purpose of the pension programs. 
Management looks upon pensions as a means 
of retiring its employees when they reach 
a certain fixed age, usually between sixty- 
five and seventy, while retaining at the 
same time their good will, that of the 
younger employees and the community in 
general. Labor considers them simply a 
method of providing old-age security when 
an employee no longer wishes to work or 
is physically unable to do so. It contends 
that compulsory retirement age is not com- 
patible with its doctrine of seniority rights 
The current trend in union-negotiated pen- 
sion plans seems to be away from compul- 
sory retirement and in favor of voluntary 
retirement at age sixty-five with the em- 
ployee being given the right to work beyond 
that date if he is willing and able to do so. 


The determination of the bargaining unit 
is another possible ground for conflict. It 
is usually desirable from an employer’s 
standpoint to include as large a group of 
employees under one group annuity contract as 
is possible in order to cut down on admin- 
istrative costs. But such multiple unit bar- 
gaining may be unsatisfactory to local union 
leaders. On the other hand, some unions 
are seizing upon the pension angle to ob- 
tain company-wide bargaining. This is not 
too favorably received by those employers 
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who wish to keep collective bargaining on 
a local plant level. 


The question of discrimination against 
nonunion employees may also come up. 
Section 8 (a) (3) of the Taft-Hartley Act 
(61 Stat. 136, at page 140, 29 USCA Section 
158 (a) (3)), prohibits an employer from 
discriminating with respect to any condition 
of employment “to encourage or discourage 
membership in any labor organization.” 
This would seem to prevent employers from 
signing contracts agreeing to contribute to 
a pension fund for union members only. 
\ttention should also be called to Section 
302 of the Taft-Hartley Act (61 Stat. 136, 
at page 157). This section makes it illegal 
for an employer to give money to an “agent” 
of his employees for the purpose of estab- 
lishing a welfare fund unless certain condi- 
tions are met. 

There are many other legal aspects which 
should be-considered by counsel for the 
employer in the inauguration and adoption 
of pension plans. Counsel will have to 
consider whether the plan must be regis- 
tered with the Securities and Exchange 
Commission, (Clark, Profit Sharing and Pen- 
sion Plans (Law and Taxes), Section 5, 
page 21; CCH Bustness AnpD EstaTE INSUR- 
ANCE Reporter, { 1237.) He must ascertain 
whether there are any state Blue Sky Law 
requirements to be observed. He must ask 
himself: Does the plan meet the require- 
ments for exemption under the wage-hour 
law provisions? (Clark, work cited, Sec- 
tion 8, page 28.) If a trust is involved, have 
the trust laws of the state in which the 
trust was created been complied with? Does 
the trust violate the rule against perpetuities 
or the suspension of the power of aliena- 
tion? (CCH Bustness AnD Estate INsur- 
ANCE Reporter, { 1234; Clark, work cited, 
Section 6, page 23.) 

In closing, I would like to offer a few 
suggestions which may be of practical value: 

(1) A draft of the pension plan should 
be presented to the proposed insurer in 
advance of its formal adoption. When this 
is done, the insurer may be able to offer 
some very helpful suggestions based on its 
broad experience in this field and thus make 
the plan more workable. It will also avoid 
the embarrassment which arises when it 
becomes necessary to go back to the board 
and possibly to the union for consent to 
modify a plan where some portions of the 
plan, as originally drawn, are found to be 


uninsurable under the insurer’s rules and 
practices. 

(2) Reasonable flexibility in the contract 
is essential. This is particularly so where 
the contract is integrated with the Social 
Security Law. In this connection, it is de- 
sirable that the plan reserve to the employer 
the right to amend, terminate, or substitute 
a new plan, and that the group annuity 
contract contain a provision permitting the 
employer and the insurance company to 
make such modifications as they deem mu- 
tually desirable. 


(3) It is essential that the booklets and 
announcements, which are distributed by 
the employer to his employees, do not go 
beyond the terms of the group annuity con- 
tract. If they are broader than the contract, 
the conflict may give rise to a claim of 
independent liability against the employer. 
As a precaution, let the insurance company 
review all such booklets and announcements 
prior to their distribution. 


(4) Where a pension plan will be one of 
the subjects for collective bargaining, secure 
the best actuarial figures available on your 
own situation before you start negotiating. 
You may also wish to consider the advisa- 
bility of having a representative of the 
insurance company on call as a consultant 
during the negotiations. 


(5) The pension plan should be a separate 
document, independent of the collective bar- 
gaining agreement. Such separation will 
tend to avoid confusion and misunderstand- 
ing later on. Then too, psychologically it is 
well to keep pensions which are established 
as long-term undertakings and other col- 
lective bargaining provisions which are or- 
dinarily subject to change every year or 
sO, separate and apart from each other. 

(6) It is of utmost importance that the 
provisions of a negotiated pension plan be 
expressed in clear, unambiguous language. 
Clarity is desirable in any instrument but 
it is especially important in pension agree- 
ments which may continue in substantially 
the same form for a period of many years. 


One final thought—if at the outset you 
decide upon an uninsured, self-administered 
plan, consider the advisability nevertheless 
of including in the pension plan and trust a 
provision giving the trustees the power to 
invest in and pay the retirement income 
through the medium of annuities purchased 
from an insurance company. [The End] 
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Current Trends 


in Fire Insurance Law 


By HAROLD FEUERSTEIN 


. . of the firm 
of Feuerstein and Bruckmann, 
Newark, New Jersey 


aoe COMPLEXITIES of 
ness relationships are revealed 
in fire insurance law. The various interests 
in property, whether that of owner, lien 
holder or tenant, all receive protection un- 
der the standard fire insurance policies. 
When these interests conflict, the difficulties 
usually reveal themselves after a loss has 
occurred. However, with the increase in 
financing both on real estate and personal 
property, problems of another sort have arisen 


modern busi- 


clearly 


The most popular types of financing ar- 
rangements with which the fire insurance 
companies are brought into contact are 
mortgages. In recent years the mortgagees 
have sought and received the greatest pos- 
sible safety in the standard mortgagee 
clause attached to the fire insurance policy. 
The courts of the various states, led by the 
New York court in the case of Savarese v. 
Hartford Fire Insurance Company, 260 N. Y. 
45, 182 N. E. 665 (1932), have accorded 
the most complete protection to the mort- 
gagees. As set forth in that case the 
mortgagee is entitled to recover the full 
amount of the loss up to the amount of his 
interest even though the mortgage was not 
due at the time of the loss and even though 
the assured had repaired the damage. 


A mortgagee who insists upon being paid 
the amount of a serious fire loss can deprive 
the assured of the means to repair the 
damaged property. Before the fire the as- 
sured has a property in which he lives or 
conducts his business, subject to a mort- 
gage, the terms of which he is meeting. 
After the fire he has a property which is 
partly or completely destroyed, without the 
means to repair same, but the mortgage has 
been either partly or completely paid off. 
From a practical point of view the assured 
is in a much worse position than he was 
before the fire occurred. 
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This conflict which arises, on occasion, 
between a mortgagee and the _ property 
owner when a loss occurs extends itself into 
another field, that of the return premium. 
Ordinarily a mortgagee who loans money 
on the basis of property as security for 
the loan is keenly interested in having the 
property protected by insurance. The usual 
mortgage provides that the mortgagor shall 
keep the property insured at least to the 
extent of the mortgagee’s interest. In the 
event the mortgagor fails to provide such 
insurance, the mortgagee has the privilege 
of purchasing same and adding the amount 
of the premium to the mortgage debt. 

It is the usual practice that the mort- 
gagee be furnished with the insurance poli- 
cies by the owner at the time the mortgage 
is placed and it is customary for the mort- 
gagee to keep the original policies, while 
the owner has certificates evidencing the 
existence of the policies. Some mortgagees 
insist, although the practice is not universal, 
upon the premium’s being paid at the time 
the mortgage is placed, and a receipted biii 
is requested from the agent to indicate the 
fact of payment. 

It-is obvious that the average mortgagee 
wants insurance protection for his lien and 
both the mortgagee and owner understand 
that the latter is to pay for same. The 
great preponderance of courts hold that the 
mortgagee is not liable for the premium to 
the insurance company under the standard 
mortgagee clause. This rule is set forth in 
the New Jersey case of Commercial Union 
Assurance Company v. Burlington County 


Trust Company, 166 Atl. 479 (1933). 


Who Gets Return Premiums? 


The acute question therefore arises upon 
cancellation of the policy: Which one of 
these two interests is entitled to the return 
premium? This problem as a practical mat- 
ter very often involves a substantial sum 
of money. If the mortgage is not in default 
and foreclosure proceedings have not been 
instituted or completed the problem is not 
serious. In that event the mortgagor usu- 
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ally provides the mortgagee with new in- 
surance. It is only when a default has 
occurred that both the mortgagee and 
mortgagor attempt to obtain the return 
premium at the expense of the other. 

In solving this problem, the terms of the 
policy itself should first be gone into to 
determine if the policy throws any light 
upon the subject. The cancellation clause 
of the standard fire insurance policy as 
below set forth provides for the cancellation 
by either party, and in providing for same 
the wording used is as follows: “This pol- 
icy shall be canceled at any time at the 
request of the insured, in which case thig 
company shall, upon,demand and surrender 
of this policy, refund the excess of paid 
premium above the customary short rates 
for the expired time. This policy may be 
canceled at any time by this company by 
giving to the insured a five days’ written 
notice of cancellation with or without ten- 
der of the excess of paid premium above 
the pro rata premium for the expired time, 
which excess, if not tendered, shall be re- 
funded on demand. Notice of cancellation 
shall state that said excess premium (if 
not tendered) will be refunded on demand.” 

Lines 68-73 provide for cancellation as 
to the mortgagee. “If loss hereunder is 
made payable in whole or in part, to a des- 
ignated mortgagee not named herein as the 
insured, such interest in this policy may be 
canceled by giving to such mortgagee a 
ten days’ written notice of cancellation.” 

It is to be noted that the cancellation 
provision as to the assured provides for the 
return of the unearned premium to the as- 
sured. The cancellation provision as to the 
mortgagee makes no provision for the re- 
turn of the unearned premium to the mort- 
gagee. In addition, the standard mortgagee 
clause which is the usual method of pro- 
tecting the mortgagee contains no provision 
regarding the premium nor does it have 
any wording applicable to the return pre- 
mium. The mortgagee clause begins as fol- 
lows: “Loss if any under this policy shall 
be payable to the aforesaid as mortgagee.” 
This would seem to indicate that only the 
loss was payable to the mortgagee, and 
would impliedly negative any inference that 
the return premium was payable to the 
mortgagee. The above factors would seem 
to indicate an intention on the part of the 
framers of the standard fire insurance pol- 
icy that the return premium upon cancel- 
lation be paid to the insured and not to 
the mortgagee. 
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On the other hand, it is to be noted that 
upon cancellation by the assured the return 
premium is payable only when the policy 
has been surrendered. Inasmuch as the 
mortgagee invariably has the policy it might 
be argued that this indicates an intention 
that he is to receive the return premium 
when he surrenders the policy. In addition, 
the intention of the parties to the original 
transaction, namely, the mortgagor and the 
mortgagee, is usually clear that the mort 
gagee is to be provided with insurance at 
the expense of the owner. If the mortgagee 
does not receive the return premium that 
intention is defeated, as he himself must pay 
the premium for the unexpired term of the 
policy. 


Finance Arrangement 


This conflict is very often complicated 
still further by the appearance in the pic- 
ture of a finance company. Large premiums 
are very often financed by the assured 
either through a bank or through a finance 
company engaged in that particular type of 
business. The usual procedure is for the 
lending institution to take a note from 
the assured together with an assignment of the 
return premium and a power of attorney 
which confers upon the lending institution 
the right to request cancellation of the pol- 
icy whenever the note is in default. The 
note usually provides for installment payments. 

In most states no endorsement is put on 
the policy indicating that the premium has 
been financed and therefore the mortgagee 
very often will not know that there is 
another interest involved. When a policy is 
financed, the lending institution usually 
pays the premium to the agent who wrote 
the policy and he in turn remits to the 
insurance company. When a default occurs 
and the lending institution requests cancel- 
lation the conflict as to the return premium 
then arises between it and the mortgagee 
who is very often completely unaware of 
the finance arrangement. 

If the mortgagee has received a receipted 
bill from the agent his surprise is even 
greater. He thought he would have no wor- 
ries about the premiums, and yet the precise 
development which he wanted to avoid 
occurred, namely, cancellation of the pol- 
icies because of money difficulties. He cer- 
tainly would feel justified in calling the 
agent and asking him why a receipted bill 
had been given for the premium, when it 
had been financed. 


The agent’s answer would be simply that 
the receipted bill indicated that the premi- 
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um had been paid—which was true. The 
mere fact that the assured had to borrow 
the money from a third party did not mean 
that the premium had not been paid. If 
the agent had been the instrumentality 
arranging the financing the mortgagee’s 
inquiry as to why he was not informed of 
the financing might be somewhat difficult 
for the agent to answer. 


A research of the law reveals only one 
reported case precisely in point, and that 
case is B X Corporation v. Aetna Insurance 
Company, 187 Misc. 806, 63 N. Y. S. (2d) 
14 (1946). This case was appealed to the 
New York Supreme Court, Appellate Divi- 
sion, and the order was unanimously affirmed 
without opinion; thereafter there was a 
motion to appeal to the New York Court 
of Appeals, which motion was denied. 


In that case a mortgagee sued an insur- 
ance company to recover the unearned pre- 
mium upon the cancellation of a fire insurance 
policy. The insurance company had previ- 
ously paid the unearned premium to the 
assured’s assignee, a finance company. The 
New York court decided that the mortgagee 
was not entitled to the return premium 
and said: 


“In fact, the Standard Mortgagee Clause 
by its very terms negatives the notion that 
the Mortgagee is entitled to the return of 
any unearned premiums. It provides that 
the loss, if any, shall be payable to the 
Mortgagee and that the Mortgagee is en- 
titled to ten days’ notice of cancellation by 
the insurance company, but makes no men- 
tion of any return of premiums to the 
Mortgagee in the event of cancellation.” 


Inasmuch as that is the only case in point, 
the law would seem to be established by it. 
However, the court stated that there was 
no allegation of fraud or misrepresentation 
in the case. In a situation where a receipted 
bill for the premium has been given to the 
mortgagee by the insurance company’s 
agent, a different result might be reached. 
This would be particularly true if the 
agent had been the instrumentality through 
which the financing had been arranged. Under 
those circumstances, the court might very 
well hold that the agent was under a duty 
to divulge to the mortgagee the true situ- 
ation, and his failure so to do constituted 
misrepresentation by silence when he was 
under a duty to speak. In that case the 
insurance company might very well be 
forced to pay the return premium twice. 
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Recommendations 


We can conclude from this posture of the 
law that those attorneys who are interested 
in safeguarding the rights of mortgagees 
should change the wording of the mort- 
gages which they prepare. The interests 
of their clients would be better protected 
if there was inserted in the mortgage a pro- 
vision whereby the return premiums on 
all policies of insurance were assigned to 
the mortgagee. The mortgagor would thus 
be prevented from conferring upon anyone 
else a greater right to the return premium 
than he himself had. 


« Secondly, insurance companies and their 
agents would do well to insist in all cases 
where mortgagee clauses are on policies 
that assignments of the premium be noted 
by endorsements on the policies so that 
the mortgagees would have knowledge there- 
of. That would protect the insurance com- 
panies and their agents from the charge by 
mortgagees that they had not disclosed 
to the mortgagees the true facts relating 
to the premium. 


It would also bring into the open imme- 
diately any conflict between the lending 
institution which financed the premium and 
the mortgagee. In the event the return pre- 
mium had previously been assigned to the 
mortgagee and subsequently assigned to 
the premium financing institution, both 
parties would know the situation before 
cancellation became effective. However, most 
important would be the result that the in 
surance companies writing the policies would 
usually avoid being drawn into the dispute 
between the contending parties. 


In addition to the above problem, fire 
insurance law is beginning to show the 
effects of the relatively new interest form 
of policy. In the states which have adopted 
this form of insurance policy much of the 
law which developed under the ownership 
form has become obsolete. Under the old 
policy the emphasis was placed on sole 
and unconditional ownership of the prop- 
erty by the insured. If the assured had a 
lesser interest, the policy was void or if the 
interest or title of the assured changed 
other than through death the policy also 
became void. 


“Insurable Interests”’ 


It has gradually become apparent that 
ownership of property is not a prerequisite 
to honesty, and those who desire to at- 
tempt to cheat insurance companies will 
try in the position of owners of property as 
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in any lesser status. It has also become 
obvious that the increasing complexity of 
property relationships requires a more flex- 
ible form of fire insurance policy. There- 
fore, in 1943 New York State adopted the 
present form of fire insurance policy and 
it has been followed by an increasing num- 
ber of states. That policy form provides 
fire insurance for a specific person up to a 
specific amount, “nor in any event for more 
than the interest of the insured.” 


It is, therefore, apparent that any person 
having a legal or equitable interest in prop- 
erty may obtain insurance thereon. It is 
also clear that insurance companies may not 
know when they issue a policy what the 
interest of the particular assured is. Sepa- 
rate policies on the same property may be 
held by various persons in the position of 
owners, partners, first, second or third 
mortgagees, tenants, judgment creditors or 
tax lien holders. All of these concurrent, 
consecutive or conflicting interests would 
make claim under their respective policies 
in the event of a loss and the insurance 
companies might be forced to pay a loss 
several times. 

The slight interest necessary to sustain 
the policy is clearly illustrated by the case 
of Anthony Palisano v. Bankers and Shippers 
Insurance Company, 7 CCH Fire anp Casu- 
ALTY CasEs 129 (1950), decided by the 
New York Supreme Court. In that case 
the named assured had obtained a policy 
of insurance payable to the mortgagee 
under the standard mortgagee clause. Sub- 
sequently, the named assured sold the prop- 
erty and parted with all interest therein 
without obtaining a suitable endorsement 
substituting the new owner as the assured. 
A fire occurred and the insurance company 
paid the mortgagee the full amount of the 
loss and denied liability to the assured on 
the ground that the assured had no insur- 
able interest in the property. The insurance 
company obtained an assignment of the 
mortgage and attempted to foreclose; the 
foreclosure suit brought up the question. 
The New York court held that the previous 
owner had an insurable interest in the prop- 
erty although it had parted with title and 
possession, because the previous owner was 
personally liable upon the bond which was 
secured by the mortgage. 


The holding of this case that a former 
owner of property has an insurable interest 
therein because of his possible liability 
on a bond clearly shows how small an 
interest in property is necessary to sustain 
the validity of an insurance policy. 
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When a loss occurs and various insurance 
companies are confronted with claims by 
various interests, all having their own pol- 
icies, the insurance companies’ natural re- 
action is to limit total payments to the 
amount of the loss. 

Immediately, the thought occurs that 
the companies are adequately protected by 
the pro rata liability clause which provides 
as follows: 

“This company shall not be liable for a 
greater proportion of any loss than the 
amount hereby insured bears to the whole 
insurance covering the property against 
the peril involved, whether collectible or 
not.” However, this clause does net afford 
any real protection, as the preponderance 
of judicial opinion indicates that the clause 
only applies when the same interest is in- 
sured by several policies. 

When separate policies insure separate 
interests the clause does not operate. That 
accords with ordinary conceptions of fair- 
ness and equity. It would be manifestly 
unjust if a mortgagee who took out insur- 
ance to protect himself as an assured could 
not collect the full loss merely because a 
tax lien holder on the property, or the 
owner or a judgment creditor, had also 
taken out policies. 


Subrogation 


The question then arises as to whether 
the doctrine of subrogation would rectify 
any inequities which might result from 
separate interests collecting several times 
the loss. The subrogation clause in the 
policy is as follows: 

“This company may require from the 
insured an assignment of all right of re- 
covery against any party for loss to the 
extent that payment therefor is made by 
this company.” 

If a tenant insures a building and the 
owner also insures same and the lease pro- 
vides that the owner should repair all dam- 
age by fire, in the event each party collects 
the amount of the loss from his insurance 
company would the tenant’s insurance com- 
pany have the right of subrogation against 
the landlord to collect from him the amount 
of loss payment? If a mortgagee takes out 
a policy as an insured and the owner also 
has a policy, would the mortgagee’s insur- 
ance company have the right to an assign- 
ment of the bond and mortgage after pay- 
ment to the mortgagee? The same problems 
can be multiplied by using judgment credi- 
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tors or tax lien holders in the examples. 
The right to reimbursement under the ex- 
amples given is contractual in nature and 
not founded in tort. 

The rule as it is usually stated both in 
England and the United States indicates 
that the insurance company is entitled to 
subrogation against third parties whether 
the claim arises out of contract or tort. 
One of the leading cases in this field is 
that of Vahlsing v. Hartford Fire Insur- 
ance Company, 108 S. W. (2d) 947 (1937). 
In that case the insurance company insured 
the cars of a railroad, and a lessee had 
agreed to be responsible for any damages 
to the cars. After the property was dam- 
aged by fire the insurance company paid 
the railroad and sought recovery from the 
lessee under the lessee’s contract. There 
was no claim that the lessee was negligent. 
The Texas court allowed the recovery on 
the theory that subrogation extends to con- 
tracts as well as torts. In Federal Insurance 
Company v. Engelhorn, 141 N. J. Eq. 349, 57 
Atl. (2d) 478 (1948), the New Jersey court 
indicated its agreement and said “the insur- 
ers right to subrogation is not limited to 
claims based on tort but extends to a cause 
of actions by the insured against a third 
party founded in contract.” 


Against these cases stands a Missouri 
decision to the contrary, namely, the case 
of Plate Glass Underwriters v. Ridgwood 
Realty Company, 219 Mo. App. 186, 269 S. 
W. 559 (1925). In that case the insurance 
company, upon paying a tenant for dam- 
age to the plate glass in a building, was 
denied recovery against the landlord under 
the lease, on the ground that subrogation 
did not extend to contractual rights. 


In the case of Alexandra Restaurant v 
New Hampshire Fire Insurance Company, 6 
CCH Fire aNnp Casuatty CAses 425, 272 
App. Div. 346, 71 N. Y. S. (2d) 515 (1947), 
the New York court also indicated that the 
right of subrogation does not extend to 
contractual rights but only to those arising 
out of tort. 

It therefore seems clear that the opinions 
of the Missouri court and the New York 
court would prevent insurance companies’ 
reducing their losses in the event separate 
interests were each paid the full amount of 
the loss. It also seems clear that the courts 
holding to the contrary have laid down the 
doctrine which will result in justice in 
the vast majority of cases and which will 
also eliminate the incentive to fraud inher 
ent in the possibility of the same loss’s being 


[The End] 


paid a number of times, 





Regulation of Unlicensed Insurers 


By CHARLES B. ROBISON 


Associate, Ekern, Meyers & Matthias, 
Chicago; Executive Vice, President, 
Federation of Insurance Counsel 


To PROBLEM of effectively regulat- 
ing unlicensed insurers has long vexed 
state supervisory officials, the legislatures 
and the courts. It is a problem that has 
not yet been solved, nor is it likely to be 
in the near future. Nevertheless, significant 
developments in this field of the law indicate 
a gradual enlargement of the power of 
state government over unlicensed insurers. 
Before presenting the present status of such 
jurisdiction, real or asserted, an examina- 
tion of the legal guideposts governing this 
problem is in order. 
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The general rule is stated in Section 245 
of Couch on Insurance as follows: 
“A foreign insurance company cannot do 
business within a state except by consent 
Consequently, a foreign insurance 
company voluntarily doing business in a 
state becomes amenable to the general laws 
thereof . . . . And, since consent is neces 
sary, the legislature has power to prescribe 
the conditions upon which foreign insur- 
ance companies shall be permitted to trans- 
act business within its territorial jurisdiction 
when not repugnant to the Constitu- 
tion of the enacting state or of the United 
States, and not regulatory of matters of a 
Federal nature as to which Congress has 
acted. . . . Moreover, the state has con- 


I L J — October, 1950 


ce 


cu 

19 
73 
ne 
un 
Pe 
pli 
ca 
we 
th 


Fi 








tO 


Le 


1g 


stitutional power to prohibit foreign insur- 
ance companies transacting business within 
its territory, and may enforce its prohibi- 
tion by penal enactment.” 


State jurisdiction over unlicensed insurers 
has been predicated on whether the foreign 
insurer was “doing business” or “transact- 
ing business” in the particular state. In 
searching for a definitive answer to this 
question one can easily become bogged 
down in the morass of decisions and come 
up with nothing but a headache for his 
efforts. The original concept seems to have 
been that by performing certain acts within 
the state the foreign corporation then im- 
pliedly gave its consent to the jurisdiction 
there. This concept gradually gave way to 
one of “corporate presence,” wherein the 
foreign corporation was thought to be carrying 
on business relations in the state in such a 
sense as to manifest its presence there. Both 
of the concepts have now been enlarged by 
the test of the reasonableness of the exer- 
cise of the jurisdiction asserted by the state. 


Allgeyer v. Louisiana, 165 U. S. 578, 17 
S. Ct. 427, 41 L. Ed. 832 (1897), represents 
the classic example that insurance by mail 
outside the state is not “doing business” 
in the state. There, a Louisiana statute 
penalizing a resident for insuring in an un- 
licensed company was held unconstitutional 
as depriving the person of his right to con- 
tract without due process of law. A Louisi- 
ana resident had by letfer secured an 
insurance contract with a New York insur- 
ance company. The court held that the con- 
tract was made outside Louisiana and that 
the state of Louisiana couldn’t prevent such 
acontract. The court said: 


“The Atlantic Mutual Insurance Com- 
pany of New York has done no business 
of insurance within the state of Louisiana 
and has not subjected itself to any provi- 
sions of the statute in question. It had the 
right to enter into a contract in New York 
with citizens of Louisiana for the purpose 
of insuring the property of its citizens, even 
if that property were in the state of Louisi- 
ana, and correlatively the citizens of Louisi- 
ana had the right without the state of 
entering into contract with an insurance 
company for the same purpose.” ” 

Minnesota Commercial Men’s Association v. 
Benn, 261 U. S. 140, 43 S. Ct. 293, 67 L. Ed. 
573 (1923), is another leading case on the 
subject. In that case it was held that a 
judgment rendered in Montana on substi- 
tuted service of process was void when it 
was shown that the Minnesota company did 
nothing more in the state of Montana than 
insure its residents who applied through the 
mails for insurance as a result of direct mail 
solicitations and the solicitations of present 
members residing in Montana. The facts 
also indicated that all losses were paid from 
the home office in Minnesota, but that upon 
occasion some local physician was employed 
to check the claimant, and the contract re- 
served the right of the association to make 
further investigation. 


Illustrative Cases 


The above cases formed the basis for a 
line of decisions that strictly mail order 
companies were not amenable to service of 
process or control in states other than 
where incorporated and where the home of- 
fices were located.* 





' Annotation, What constitutes doing business 
within state by foreign insurance corporation, 
137 A. L. R. 1128; 1 Couch on Insurance, Sec- 
tion 245b. 

? This result was anticipated by an earlier 
Pennsylvania case, Commonwealth v. Biddle, 
139 Pa. 605, 21 Atl. 134, 11 L. R. A. 561 (1891), 
wherein it was held that a Pennsylvania stat- 
ute penalizing an individual for effecting an 
insurance contract with an unauthorized com- 
pany did not apply to a person insuring his 
own property with a foreign company by mail. 

‘See Price, ‘‘Service of Process on Unli- 
censed Insurers,’’ The Insurance Law Journal 
April, 1948, pp. 287-297. Boseman v. Connecti- 
cut General Life Insurance Company, 301 U. S. 
196, 57 S. Ct. 686, 81 L. Ed. 1036, 110 A. L. R. 
732 (1937) (life insurer held not doing busi- 
ness in Texas by insuring Texas employees 
under a group contract made and issued in 
Pennsylvania, even though the employees’ ap- 
plications were delivered in Texas, the certifi- 
cate delivered there, and premium deductions 
were made from the payroll by the employer 
there). Also, Connecticut General Life Insur- 
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ance Company v. Speer, 185 Ark. 615, 48 S. W. 
(2d) 553 (1932); Metropolitan Life Insurance 
Company v. Wann, 109 S. W. (2d) 470 (Tex., 
1937); Rybasack v. Travelers Insurance Com- 
pany, 15 N. J. Mise. 266, 190 Atl. 308 (1937); 
People ex rel. Kirkman v. Van Amringe, 266 
N. Y. 277, 194 N. E. 754 (1935). Pacolot Manu- 
facturing Company v. Weiss, 185 Ga. 287, 194 
S. E. 568 (1937) (state statute does not apply 
to contract issued and accepted outside state, 
where no action occurred in the state except 
the signing and mailing of the application to 
a foreign unlicensed insurer). Saunders v. Iowa 
State Traveling Men’s Association, 222 Ia. 969, 
270 N. W. 407 (1936) (mere solicitation and 
acceptance by mail does not constitute doing 
business for service of process). Also, Kasel 
v. Milwaukee Employees’ Pension Association, 
175 Minn. 284, 221 N. W. 21 (1928); Selby v. 
Crown Life Insurance Company, 10 CCH Life 
Cases 1000, 189 S. W. (2d) 135 (Mo., 1945) 
(policy issued by mail as result of application 
sent in because of radio advertising over out- 
of-state station—service of process on Commis- 
sioner held invalid). 
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A case handled by our law firm in 1935 
was decided adversely to our clients on this 
general proposition.* We represented the 
claimant who had secured a default judg- 
ment against the Illinois Commercial Men’s 
Association in Nebraska. We sued on the 
judgment in Illinois. Although the com- 
pany was not licensed in Nebraska and had 
no agent for service of process there, the 
company appeared in that case and obtained 
an order to remove the cause to the federal 
court. The cause was later remanded to 
the state court in Nebraska and the default 
judgment granted. We claimed the com- 
pany had waived service by appearing. The 
Illinois Supreme Court held otherwise. 


Ten years later, Sam Hollander success- 
fully represented an unlicensed insurer in 
a suit gainst a New Jersey policyholder.® 
In that case the receiver for the Central 
Mutual Insurance Company of Chicago 
sued to collect an assessment on its mutual 
policy. Defendant claimed that since the 
company was not licensed in the state, its 
contracts there were void and unenforce- 
able. The trial court held partly for plaintiff 
and partly for defendant, on motions by 
plaintiff to strike defendant’s answer and 
five separate defenses. On appeal, plaintiff 
won on all counts. The crux of the case 
was whether the company had been doing 
business in the state of New Jersey by ac- 
cepting risks from a licensed broker in the 
state. The trial court said yes. The su 
preme court reversed because it could not 
find a regular, systematic 
business by the company. 


Mr. Hollander might 
difficult time if his case had come before 
the Virginia courts. The Virginia Court of 
Appeals held in 1941 that the New York 
liquidator of a New York insurer could not 
collect an from a Virginia 
policyholder, when it was shown that the 
policy was void because the insurer had 
done business in the state without being 
licensed there.® The policy required the 
company to defend the resident in case of 
suit and reserved the right to investigate a 
claim and to negotiate a settlement. These 
things, the Virginia court held, constituted 
doing business in the state. 


solicitation of 


have had a more 


assessment 


*Van Dyke v. Illinois Commercial Men’s As- 
sociation, 358 Ill. 458, 193 N. E. 490 (1934). 

5 Keehn v. Hi-Grade Coal & Fuel Company, 
135 N. J. L. 52, 50 Atl. (2d) 454 (1946), rev’g 
23 N. J. Misc. 102, 41 Atl. (2d) 525 (1945). 

*Jsaac Foss, Inc. v. Pink, 178 Va. 357, 17 
S. E. (2d) 379 (1941). 
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Recent Trend Away 
from Benn Case 


The Supreme Court of the United States 
last June handed down a decision that very 
largely nullifies the protection the Benn 
case has heretofore given to unlicensed 
The case involved the Travelers 
Nebraska and the 
Travelers 
It had no 
It conducted its busi- 
New members were secured 


insurers. 
Health 


validity of a Virginia statute." 


Association of 


was not licensed in Virginia. 
licensed agents there. 
ness by mail. 
from persons recommended by present 
members who were encouraged to submit 
names of prospects to the home office. Ap- 
plications then mailed to 


prospects, who in turn might mail the com- 


were these 
pleted application and premium to the com- 
pany and in due course receive their policies. 
It appeared that there were about 800 mem- 
bers in Virginia. The Virginia Blue Sky 
Law requires persons selling or offering 
securities, including insurance certificates, 
in the state to obtain a permit from the 
One of the 
requirements to be met is that the person 


State Corporation Commission, 


must agree that suits can be filed against 
him by service of process on the Secretary 
of State. 


action or by a “cease and desist” order of 


Punishment may be by criminal 


the State Corporation Commission after a 
hearing. The section also provides for serv- 
ice by registered mail where other types of 
service are unavailable “because the offer- 
ing is by advertisement and/or solicitation 
through periodicals, mail, telephone, telegraph, 
radio, or other means of communications 
from beyond the limits of the state. 


The commission served the company with 
process by: registered mail and proceeded 
under the law to issue a cease-and-desist 


order. The company appeared “specially” 
to protest the jurisdiction of the state. The 
Virginia courts upheld the statute. The 


Supreme Court of the United States af- 
firmed. The full significance of this case 
has not been appraised, but certain aspects 
of it will be discussed shortly.® 


* Travelers Health Association v, Virginia, 14 
CCH Life Cases 427, 94 L. Ed. (Adv.) 835 
(1950), aff’g 188 Va. 877, 51 S. E. (2d) 263 

8 See discussion of Travelers case by Roger 
Kenney in the United States Investor, June 24, 
1950, pp. 64-70. 
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State Legislation 


The states have not been wholly passive 
in their attempts to control unlicensed for- 
eign insurers,” Several types of regulative 
laws have been passed to deal with these 
insurers. Many of the states have passed 
laws concerning the service of 
unauthorized insurers 
ous 


process on 
this obvi- 
ly was and is a primary problem for a 


because 





claimant policyholder seeking redress against 
his insurer. The typical statute recites that 
it shall be unlawful for any company to 
enter into a contract of insurance or to 
transact business in the state without a ce1 





Some of the older laws 


define certain acts as constituting transact- 


tificate of authority 


ing business in the state, all of them being 


positive acts occurring within the 


The laws then provide that 


state. 
when one or more 
of those acts occur within the state so that 
the company may be deemed to be doing 
business in the state, service of process may 
be had on the company through the insur- 
commissioner or some other 


ance state 


official. 


These laws have caused no _ particular 
constitutional problem because they have 
generally been held applicable only when 
local acts occur in the state and the com- 
pany can be said to be doing business there, 
or that its there. 
They usually have not been considered ap- 
plicable to a strictly mail order situation 
where no local acts occur other than the 
receipt of advertising by the applicant, the 


corporate presence is 


signing and mailing of the application and 


the receipt of the policy through the mails.” 


Recently sixteen of the states—California, 
Connecticut, Florida, Georgia, Illinois, Iowa, 
Maine, Maryland, Massachusetts, 
Michigan, Nebraska, New Hampshire, New 
York, Pennsylvania and Texas—have passed 
the so-called model 


Kansas, 


Insurance Commis- 
Uniform Unauthorized Insurers 
Process Act. This model bill was adopted 
and recommended for passage in the several 
J National Association of In- 
surance Commissioners in December of 
1948." The last legislature to pass the law 
was Massachusetts by House Bill 67 of 1950 


sioners 


states by the 


The law goes far beyond the previous 
laws on the subject. Its purpose is stated 


to be “to subject certain insurers to the 
jurisdiction of courts of this state in suits 
by or on behalf of insureds or beneficiaries 
under insurance contracts.” The legisla- 
ture then declares its public policy to sub- 
ject unauthorized insurers to substituted 
service of process ‘so that residents in the 
state who hold policies in such companies 
shall not be confronted 
insuperable obstacle of resorting to distant 
forums for the purpose of asserting legal 
rights under such policies.” 


with “the often 


The following acts in the state by 
thorized 


unau- 
companies, mail or 
otherwise, are declared to be equivalent to, 
and shall constitute an appointment by, a 
company of the Insurance Commissioner as 


effected by 


its agent to receive service of process for it 
in any action arising out of any policy of 
insurance of the company: 


“(a) The issuance or delivery of 
tracts of insurance to residents of this state 
or to corporations authorized to do busi- 
ness therein, (b) the solicitation of applica- 
tions for such contracts, (c) the collection 
of premiums, membership fees, assessments 
or other considerations for such contracts, 
or (d) any other transaction of 


” 
ness 


con- 


busi- 


The unauthorized company is required 
either to deposit an amount or bond to pay 
any judgment in the action or to become 
licensed before defending the action. Fur- 
ther, if it appears that refusal to 
claim was vexatious, 


pay the 
attorneys’ fees are 
assessed against the insurer; failure to de- 
fend is made prima-facie evidence that such 
refusal was vexatious. 

States also seek to protect themselves 
against unauthorized insurers’ activities in 
their jurisdictions by prohibiting, 
penalty, any person from acting for, or aid- 
ing in procuring a policy of insurance in an 


under 


unlicensed insurer. 


2 
Premium Tax 

on Unauthorized Insurers 

‘states, like Pennsylvania” and 
Wisconsin,” seek to tax premiums received 
in the state by unlicensed insurers. Penn- 


Some 





*See Kline, Regulation of Mail Order. Acci- 
dent and Health Insurance (1949), a compre- 
hensive report prepared for the New York 
Insurance Department and submitted to the 
National Association of Insurance Commission- 
ers, June, 1949. 

1” Sanders v. Columbian Protective Associa- 
tion, 11 CCH Life Cases 710, 208 S. C. 152, 37 
S. E. 533 (1946). 
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11 NAIC Convention Reports 1949, p. 315 

12 Act No. 262 of July 6, 1917, P. L. 723 
(1947 Insurance Laws Compiled, p. 164). See 
notice of tax Hability to insuring public by 
Insurance Department, October 4, 1946, Insur- 
ance Department Rulings, WUR (1946) Pa. 16. 

13 Wisconsin Statutes, Section 76.33. 
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sylvania provides that whenever any per- 
son resident in that state takes out a policy 
in an unlicensed insurer, he shall deduct 
from the premium the amount of premium 


tax and remit it to the state. In addition 
to being liable for such amount, the resident 
failing to make such payment is subject 
to a fine of $500. The Wisconsin law re- 
quires the unauthorized company to report 
the premiums received from Wisconsin 
risks and to pay atax on them. If the com- 
pany defaults the insured is liable. If an 
insured pays over $100 to any one such 
company, he must report this to the state. 
Stiff penalties are provided for failure to pay. 


Ls ATA 


Thirteen states have so-called “Reciprocal 
State” laws which prohibit a domestic in- 
surer from insuring in another state having 
a similar law unless such domestic insurer 
is licensed in the other state." The prohibi- 
tion here is by the state of incorporation; 
the motivating force putting the law in 
operation is the existence of similar re- 
ciprocal legislation in another state. Excep- 
tions make the law inapplicable to contracts 
entered into personally by an insured in a 
state where the insurer is licensed, master 
group insurance policies issued in a state 
where the insurer is licensed and the re- 
newal of previous lawful contracts. 


The possibility of securing uniform regu- 
lation through interstate compacts” was 
advanced by Insurance Director Stone of 
Nebraska in a subcommittee report sub- 
‘ mitted at the last June meeting of the Na- 

tional Association of Insurance Commissioners. 
Further consideration was given this pro- 
posal at the recent All-Industry Committee 
meeting held in New York City. Some per- 
sons believe that such compacts might be 
made by the states under existing Congres- 
sional sanction through Public Law 15," 
while others insist that specific Congres- 
sional consent would be necessary for any 
particular compact. Congressional consent 
for general compacts on’ insurance matters 
would be preferable. With such consent, states 
might be more easily induced to enter into 


“See, for example, California Insurance 
Code, Section 706.7. Other states are Arkansas, 
Idaho, Louisiana, Maine, Maryland, Michigan, 
Montana, New Hampshire, Oregon, South Da- 
kota, Virginia and Washington; also Hawali 
and Puerto Rico. 

% United States Constitution, Article I, Sec- 
tion 10, paragraph 3: ‘‘No state shall, without 
the consent of Congress, enter into any 
agreement or compact with another state... .”’ 

1°59 Statutes 33, Chapter 20; 15 USCA Sec- 
tions 1011-1015, March 9, 1945. ‘‘Be it enacted 
[ete.] . . . That the Congress hereby declares 
that the continued regulation and taxation of 
insurance is in the public interest, and that 


730 










compacts on any specific subject rather than 
to pass legislation in each individual state. 
Perhaps the development of this idea might 
bring about a strengthening of the central 
office of the National Association of Insur- 
ance Commissioners, with full-time, well- 
trained technical consultants to assist in 
drafting compact proposals. Of course, a 
compact would bind only those states enter- 
ing into it and, unless widely accepted, would 
be of little use. 


3y far the most comprehensive and effec- 
tive method of control over unlicensed ac- 
tivities is for the state of incorporation to 
prohibit a company from engaging in them. 
Michigan and West Virginia have such a 
law which prohibits a domestic insurer from 
doing business in another state without 
being licensed there. Some state insurance 
departments have urged their domestic in- 
surers not to solicit in unlicensed territories. 


Federal Regulation 


The impact of the South-Eastern Under- 
writers’ Association decision ™ that insurance 
between states is interstate commerce and 
Public Law 15 leaves the interstate features 
of the insurance industry almost entirely 
subject to federal regulation to the extent 
not regulated by the states. The Federal 
Trade Commission has taken a growing in- 
terest in insurance activities. The National 
Association of Insurance Commissioners has 
at no time conceded federal jurisdiction 
over the business of insurance where the 
industry has been regulated by state law 
consistent with Public Law 15, nor that the 
Federal Trade Commission has power to 
judge the quality of state regulation.” 
Nevertheless, a special committee of the 
NAIC met with the FTC in 1949 on pro- 
posed trade practices rules for the mail 
order industry, and the result was _ the 
promulgation by the FTC on February 3, 
1950, of some twenty-four mail order insur 
ance rules of conduct” applying to adver- 





silence on the part of the Congress shall not 
be construed to impose any barrier to the 
regulation or taxation of such business by 
the several states."’ 

7U. 8. v. South-Eastern Underwriters’ As- 
sociation, 5 CCH Fire and Casualty Cases 194 
322 U. S. 533, 64 S. Ct. 1162, 88 L. Ed. 1440 
(1944) (declaring that interstate insurance 
transactions are commerce). 

'S NAIC Convention Reports 1949, pp. 395-396 

15 F. R. 599 (Doc. 50-960): The Insurance 
Law Journal, February, 1950, pp. 123-125. 
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tising and sales promotion of all kinds of 
insurance offered by companies selling with- 
out agents licensed in the state of sale. 

These rules of the FTC came about as 
a result of several mail fraud charges 
against certain mail order insurance com- 
panies. These charges resulted in three sets 
of indictments by a federal grand jury in 
Chicago which spent eighteen months in- 
vestigating alleged insurance frauds. Con- 
victions were secured against officials of 
one company, who have appealed. Another 
case was dismissed last month against one 
company and its officers because of faulty, 
duplicitous indictments.” In these cases 
the charges were that the companies had 
sent out misleading advertisements on sick- 
ness, accident and hospitalization policies 
and had rejected two thirds of the claims. 

Although Congress has invited the states 
to take over the job of regulating the busi- 
ness of insurance there is no assurance that 
Congress may not subsequently decide that 
certain aspects of regulation may be better 
handled by the federal government. 

Sack in 1935, 1941 and 1943, the Hobbs 
Bill—which would have made it unlawful 
to use the mails to solicit, negotiate or 
effect insurance in states where the insurer 
was not licensed—was presented to Con- 
gress. These bills were defeated, but a 
similar proposal for Congressional action 
has recently been advanced as the “Non- 
permitted Insurance Enforcement Act,” to 
prohibit the use of the mails or any facility 
of interstate commerce fot the furtherance 
of the issuance or sale of nonpermitted in- 
surance.” 

Future activities of the FTC in the insur- 
ance field may also be forthcoming.” The 
mail order insurers point up the complexity 
of the problem and the overlapping jurisdic- 
tion of the states and the federal govern- 
ment. However, for the time being, both 
Congress and the states are committed to 
the principle of state regulation. 


Valid Extent of State Regulation 


A few cases within the last decade will 
suffice to show the extent that state regula- 
tion of foreign insurers has been upheld and 
enlarged. We shall begin with Osborn v 
Osl'n, 3 CCH Lire CAses 728, 310 U. S. 53, 
60 S. Ct. 758, 84 L. Ed. 1074 (1940), holding 
valid the Virginia countersignature law re- 


* Chicago newspapers, August 17, 1950. 

"Kline, Regulation of Mail Order Accident 
and Health Insurance (1949), Appendix XVI, 
PP. 224-227. 
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quiring the payment of fifty per cent of the 
usual commission to a licensed resident 
agent. This was followed by Holmes v. 
Springfield Fire & Marine Insurance Com- 
pany, 4 CCH Lire Cases 628, 311 U. S. 726, 
61 S. Ct. 129, 85 L. Ed. 473 (1940), holding 
valid the Montana statute requiring the full 
commission to be paid to resident agents; 
Hoopeston Canning Company v. Cullen, 318 
U. S. 313, 63 S. Ct. 602, 87 L. Ed. 777, 145 
A. L. R. 1113 (1943), upholding power of 
New York to regulate interinsurance con- 
tracts made outside the state; State Farm 
Mutual Automobile Insurance Company v. 
Duel, 22 CCH AvutomosiLte Cases 252, 254, 
324 U. S. 154, 65 S. Ct. 573, 89 L. Ed. 812 
(1945), upholding the Wisconsin statute 
requiring unearned premium reserves on out- 
of-state membership fees; Prudential Insur- 
ance Company v. Benjamin, 11 CCH Lire 
Cases 837, 328 U. S. 408, 66 S. Ct. 1142, 90 
L. Ed. 1342, 164 A. L. R. 476 (1946), up- 
holding the South Carolina premium tax on 
foreign insurers though no similar tax was 
imposed on domestic insurers; Robertson v. 
California, 328 U. S. 440, 66 S. Ct. 1160, 90 
L. Ed. 1366 (1946), upholding California 
statutes punishing persons acting for un- 
licensed insurer and excluding foreign in- 
surer from state; North Little Rock Trans- 
portation Company v. Casualty Reciprocal Ex- 
change, 7 CCH Fire aNp CASUALTY CASEs 144, 
181 F. (2d) 174 (Ct. App., Ark. 1950), uphold- 
ing the Arkansas all-industry type casualty 
rating law but which is being appealed to 
the Supreme Court; and the recent Travel- 
ers case already mentioned. 


Criteria 
for Determining Validity 


All of the above cases, except Robertson 
v. California and Travelers Health Associa- 
tion v. Virginia, involved companies already 
licensed in the state. But certain language 
used by the Supreme Court in some of these 
cases, both prior and subsequent to the 
1944 South-Eastern Underwriters’ Associa- 
tion decision, serve to furnish criteria for 
determining the extent to which state au- 
thority over unlicensed insurers may be 
pushed and upheld. 


Consider this quotation from Osborn v 
Oslin (1940): 


“Our inquiry must be narrower. It is 
whether Virginia has taken hold of a matter 





2 Survey of Federal Legislation Culminating 
in Public Law 15 (6 Volumes, 1950), prepared 
for FTC. See digest, ‘‘Federal Trade Commis- 
sion Surveys State Insurance Laws,"’ The In- 
surance Law Journal, May, 1950, pp. 333-347. 
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within her power, or has reached beyond 
her borders to regulate a subject which was 
none of her concern because the Constitu- 
tion has placed control elsewhere. 


“Virginia has not sought to prohibit the 
making of contracts beyond her borders. 
She merely claims that her interest in the 
risks which these contracts are designed to 
prevent warrants the kind of control she 
has here imposed. .. . 

P ~— it is clear that Virginia has a 
definable interest in the contracts she seeks 
to regulate. The limit of our inquiry 
is reached when we conclude that Virginia 
has exerted its powers as to matters within 
the bounds of her control.” 


And also this language from Hoopeston 
Canning Company v. Cullen (1943): 

“The intimacy of the relation of these 
insurance contracts to the state of New 
York becomes even more apparent when it 
is remembered that the property insured is 
in the state of New York. The states have 
long held great authority over property 
within their borders. A state may make 
flood control, quarantine, conservation and 
zoning regulations affecting property within 
its bounds. It is the source of law for the 
forms of conveyances, for the nature of 
covenants, future interests and easements, 
for the construction of wills, trusts, and 
mortgages, and for many other legal prin- 
ciples affecting property interests. Con- 
tracts formally made in other states may 
remain subject to the law of the state of 
the situs of the property, particularly in 
respect to immovables. There is no more 
reason to bar the state from authority over 
the insurance of the property within it than 
to exclude it from control of all the other 
property interests mentioned.” 


Then this quotation from Robertson v. 
California (1946): 


“It is quite obvious, to repeat only one 
of those considerations, that if appellant’s 
contentions were accepted and foreign in- 
surers were to be held free to disregard 
California’s reserve requirements and then 
to clothe their agents or others acting for 
them with their immunity, not only would 
the state be made helpless to protect her 
people against the grossest forms of un- 
regulated or loosely regulated foreign in- 
surance, but the result would be inevitably 
to break down also the system for control 
of purely local insurance business. In short, 
the result would be ultimately to force all 
of the states to accept the lowest standard 
for conducting the business permitted by 
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one of them or, perhaps, by foreign coun- 
tries. Inevitably this would mean that Con- 
gress would be forced to intervene and dis- 
place the states in regulating the business 
of insurance. Neither the commerce clause 
nor the South-Eastern decision dictates such 
a result.” 


And finally, in Travelers Health Associa- 
tion v. Virginia (1950): 


“But where business activities reach out 
beyond one state and create continuing rela- 
tionships and obligations with citizens of 
another state, courts need not resort to a 
fictional ‘consent’ in order to sustain the 
jurisdiction of regulatory agencies in the 
latter state. And in considering what con- 
stitutes ‘doing business’ sufficiently to 
justify regulation in the state where the 
effects of the ‘business’ are felt, the narrow 
grounds relied on by the Court in the Benn 
case cannot be deemed controlling. 


“In Osborn v. Oslin . . . we recognized that 
a state has a legitimate interest in all insur- 
ance policies protecting its residents against 
risks, an interest which the state can protect 
even though the ‘state action may have re- 
percussions beyond state lines. ...’ And 
in Hoopeston Canning Co. v. Cullen . . . we re- 
jected the contention, based on the Benn case 
among others, that a state’s power to regu- 
late must be determined by a ‘conceptual- 
istic discussion of theories of the place of 
contracting or of performance’, Instead we 
accorded ‘great weight’ to the ‘consequences’ 
of the contractual obligations in the state 
where the insured resided and the ‘degree 
of interest’ that state had in seeing that 
those obligations were faithfully carried out 
And in International Shoe v. Washington, 326 
U. S. 310, 316 [90 L. Ed. 95, 102, 66 S. Ct. 154, 
161 A. L. R. 1057], this Court, after review- 
ing past cases, concluded: ‘due process re- 
quires only that in order to subject a de- 
fendant to a judgment in personam, if he be 
not present within the territory of the forum, 
he have certain minimum contacts with it 
such that the maintenance of the suit does 
not offend “traditional notions of fair play 
and substantial justice.” ’ 


“Measured by the principles of the Osborn, 
Hoopeston and International Shoe cases, the 
contacts and ties of appellants with Vir- 
ginia residents, together with that state’s 
interest in faithful observance of the cer- 
tificate obligations, justify subjecting appel- 
lants to cease-and-desist proceedings under § 6. 


“Metaphysical concepts of ‘implied con- 
sent’ and ‘presence’ in a state should not be 
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solidified into a constitutional — barrier 
against Virginia’s simple, direct and fair 
plan for service of process on the Secretary 
of the Commonwealth.” 


Mr. Justice Black, in delivering the 
majority opinion in the Travelers case, based 
his conclusion on the above broad aspects 
of the state’s legitimate interest in the con- 
tracts made with its citizens by the insurer. 
Justice Douglas, in a concurring opinion, 
did not base his conclusion on so broad a 
ground. He founded his opinion on the 
fact that Travelers actually had agents in 
the state in the persons of its members who 
solicited applicants for insurance. Justices 
Minton, Jackson, Reed and Frankfurter dis- 
sented on the ground that service of process 
by registered mail was a denial of due 
process. At least four of the justices, there- 
fore, stand ready to inquire into the interest 
of the state in the regulation of the trans- 
action rather than limit their inquiry to 
whether the company is “doing business” 
in the state in the traditional sense. 


Also, one unreported case has come to 
my attention which upheld substituted serv- 
ice of process on the Secretary of the 
Commonwealth of Pennsylvania, and the 
judgment was enforced against the company 
in Illinois.” The case involved the West- 
minister Life Insurance Company of Chi- 
cago. It did a strictly mail order business 
and insured some 1,300 residents of Penn- 
sylvania by direct mail solicitations, It 
refused to pay a claim and the policyholder 
sued by obtaining substituted service on 
the Secretary of the Commonwealth of 
Pennsylvania under the state court rules 
permitting this procedure when the defend- 
ant could not be found in the state. The 
County Court for Allegheny County found 
that the company was doing business in 
Pennsylvania and thus amenable to process 
in the state, and gave judgment for the 
claimant. The judgment was then sued on 
in the Circuit Court of Cook County and 
full faith and credit given to it. The case 
was appealed to the Illinois Supreme Court, 
but in the meantime the judgment was 
“bought” and the case dismissed. 


The path charted by these decisions may 
well lead to upholding the validity of the 
NAIC Insurer’s Process Act, the same as 


23 Dymsia v. Westminister Life Insurance 
Company, County Court of Allegheny County, 
Pennsylvania, No. 170 of 1946; Circuit Court 
of Cook County, Illinois, No. 46-C-11971 (May, 
1947). 

* Hess v. Pawloski, 274 U. S. 352, 47 S. Ct. 
632, 71 L. Ed. 1091 (1927); Annotation 57 
A. L. R. 1239; 99 A. L. R. 131. See arguments 
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substituted process has been upheld against 
nonresident motorists.“ In fact, a federal 
district court has already construed the less 
stringent South Carolina law as applicable 
to a foreign mail order insurer whose 
policies provided for their acceptance or re- 
jection within ten days after their receipt 
by mail, that payment of losses should be 
determined by South Carolina law, and that 
reserved the right of the company to ex- 
amine the person of the insured.” The 
court said: 


“I have little difficulty in reaching the 
conclusion that the cited Act of 1943 was 
designed and intended to apply to cases of 
the character now before the Court. In 
recent years there has been quite an exten- 
sion of the so-called mail order insurance 
business, and courts cannot be unmindful 
of the fact that, without such an Act, an 
insurer could say to an insured, or to his 
beneficiary, in case of a controversy re- 
specting liability under a policy, that the 
issue between them could be settled in only 
one of two ways, first, by accepting the in- 
surer’s contention, or second, by suing the 
insurer in its own balliwick. It takes little 
imagination to perceive that in such a situa- 
tion the insured or his beneficiary would 
be at a distinct disadvantage, especially if 
the amount involved should be small and 
the distance great. The coercive influence 
of such an attitude on the part of an in- 


surer in most cases would result in an 
insurer having its own way.” 


Conclusions 


It is not within my ability or province to 
delineate for you the power or scope of au- 
thority a state may have over foreign insur- 
ers. I have attempted to outline the prob- 
lems of regulating unauthorized insurers 
and to review the methods used to cope with 
them, and to set forth the principles that 
will probably be applied in deciding the con- 
stitutionality of future specific instances of 
state regulation, 


We should bear in mind that it is state 
regulation of insurance that we are primarily 
interested in. The Congress by Public Law 
15 has given that power to the states and 


on this point discussed by the Honorable Alfred 
J. Bohlinger, Superintendent of Insurance of 
New York, in his article, ‘‘Mail Order Accident 
Insurance,’’ The Inswrance Law Journal, April, 
1949, p. 264, at pp. 267-268. 

2% Storey v. United Insurance Company, 11 
CCH Life Cases 489, 64 F. Supp. 896 (DC S. C., 
1946). 
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the federal courts upheld the law in the 
Prudential™ and North Little Rock cases.” 
Also, in the IJnternational Shoe Company 
case * the Supreme Court declared: 


“Tt is no longer debatable that Congress, 
in the exercise of the commerce power, may 
authorize the states, in specified ways, to 
regulate interstate commerce or impose bur- 
dens upon it.” 

The states have thus been given the green 
light on regulation of the business of insur- 
ance. As counsel for insurance companies 
we can and must take a leading role in 
setting the pattern of state statutory enact- 
ments, as the All-Industry Committee has 
already done in several instances. In the 
consideration of such legislation the insur- 
ance companies and the states alike must 
keep in mind the paramount interest of the 
people, so that no legislation unduly re- 
stricts their freedom of choice of insurers, 
nor the ability of the companies to provide, 
through their own competitive methods, 
adequate insurance coverage at a reasonable 
cost to the public. In our own states we 
must each watch carefully to see that no 
legislation gets on the books that goes 
beyond the legitimate interests of the state 
in the activity sought to be regulated. 

Should we have occasion to attack a state 
statute as exceeding the bounds of constitu- 
tional propriety, we should present a clear 
and convincing argument on the merits of 
our cause and not rely too heavily on old 











discredited cases—look what happened to 
Paul v. Virginia*—nor on past conceptual- 
istic legal fixations. Rather, we had better 
have sound, practical, realistic, social and 
economic arguments to buttress our legal 
constitutional arguments against the as- 
serted power of the state, or we are likely to 
lose our case. The courts will closely ex- 
amine the interest of the state in protecting 
its citizens and if the activity is one that 
needs regulating, the constitutional issues 
are likely to be decided on the basis of 
whether the attempted state regulation rea- 
sonably meets the existing problem, rather 
than on purely legalistic concepts. If there 
is an evil in the insurance business to be 
corrected, reasonable state remedial legisla- 
tion will undoubtedly be upheld. 

There is bound to be more regulation of 
the insurance business. The day of un- 
fettered, uncontrolled mail order insurance 
is at an end, and the time may soon come 
when mail order selling of insurance will 
no longer be permitted, and when all in- 
surers must be licensed in each state in 
which they solicit insurance. If the states 
are not successful in dealing with the 
problem of adequate regulation of mail 
order insurers, the federal government will 
have no alternative but to take over, for 
the public will demand and receive from 
government—state or federal—protection 
against the evils attendant with unauthor- 


{The End] 


ized insurance. 





Excess Liability 


By JAMES DEMPSEY 


Attorney, White Plains — 
and Peekskill, New York 


O ONE CAN SAY with any degree of 

accuracy that within the periphery of 
a casualty insurance contract, the liability 
is clearly contained and definitely delineated. 
A common misnomer is the reference to 
such a policy as one which has limits of 
$5,000, $10,000 or $20,000, as the case may 
be. The smaller the policy, the less the 
premium, the greater the hazard of excess 
potential. 


** Cited in text. 
7 Cited in text. 
*% Cited in text. 
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Some conception of the exposure may be 
readily comprehended from the printed pro- 
visions of the standard form. The auto- 
mobile owner obtains from his broker a 
policy which expressly states: that the in- 
surer will pay an amount not to exceed 
$5,000 for a death or injury to one indi- 
vidual. He has an accident and reports it 
promptly. The notice is misplaced by the 
insurer in a maze of voluminous files; or 
the summons and complaint forwarded in 
due time to the offices of the insurer are 
inadvertently forgotten or negligently ig- 
nored, The injured claimant secures a judg- 
ment against the insured for $25,000. It is 


28 Wall. (U. S.) 168, 19 L. Ed. 357 (1869); 
overruled by U. 8S. v, SHEUA, cited at foot- 
note 17. 
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patent that the insurer may thereupon be- 
come obligated to pay five times the face 
amount of the policy. 


Certain insuring agreements have been in 
vogue for a long time. Among them is the 
covenant to “defend any suit against the 
insured alleging injury, sickness, dis- 
destruction, even if such suit is 
groundless, false or fraudulent.’’ Obviously, 
if the insurer fails to defend, it may become 
liable for the consequential damages, and 
policy limits are neither ceiling nor cover. 


No ironclad, gilt-edged, stone-wall de- 
contemplated. Notwithstanding 
superior investigation and preparation, and 
despite learned, aggressive and compelling 
advocacy, the administration of justice in 
trial and appellate courts through human 
with it concomitant un- 
certainty in all phases of litigation. The 
agreement to defend does not necessarily 
inean to defend successtully. Indeed, if all 
insurers fortunate as to have all 
hits and runs and no errors, the subject of 
excess liability would be quite academic. 


ease or 


fense is 


agencies, carries 


were so 


However, the defense must be adequate. 
There should be a proper perspective as to 
the ultimate issue of liability, and an ap- 
preciative, if not profound and expert, evalu- 
ation of the injuries measured for settlement 
consideration and in anticipation of the 
range of verdict possibilities. 

Hand in hand with the inflationary spiral 
and the generally accepted doctrine that it 
is more blessed to give than to receive, is 
the universal trend toward more generous 
and more frequent plaintiff's recoveries in 
negligence actions. This has been recog 
nized by all insurers in the past decade. 
Since a broken leg, or a fractured arm, or 
the loss of an eye, or a post concussion 
worth far more in today’s 
economy, the coverage of a $5,000 or $10,000 
policy hardly reaches the blue 
where only the sky is the limit in the realm 
of five- or six-figure verdicts. That imposes 
on the insurer a greater likelihood that a 
bill for repayment of the excess may eventu- 
ally be presented by the insured. 


syndrome is 


expanse, 


Excess liability does not mean excessive 
liability, but the more excessive the verdict 
the more likely that the insured may com- 
plain of the conduct of his insurer and de- 
mand recoupment for the overplus. The 
more expansive the verdict, the more ex- 
pensive to the insurer, unless the insurer 
within the 
who are marking the guideposts and out- 
lining the paths, in order+that the pitfalls 
leading to excess liability may be avoided 


comes four-square authorities 
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In most standard policies is the provision 
that “the company may make such investi- 
gation, negotiation and settlement of any 
claim or suit as it deems expedient.” If 
the company fails to make any investigation 
or if it conducts one negligently, it may be 
assuming liability for the payment of judg- 
ment in excess of coverage. 

While the insurance contract is a valuable 
document, designed to protect the insured 
in consideration of his payment of the pre- 
mium, it nevertheless imposes certain re- 
strictions upon him. He stirrenders the 
right to select counsel for his defense. He 
cannot personally, or through his personal 
attorney, negotiate a settlement, except at 
his own expense, and if in so doing he con- 
cedes liability or makes any statement that 
may be so construed, he may be violating 
the provision that “the insured shall cooper- 
ate with the company and, upon the com- 
pany’s request, shall attend hearings and 
trials and shall assist in effecting settle- 
ments, securing and giving evidence, obtain- 
ing the attendance of witnesses and in the 
conduct of suits. The insured shall not, 
except at his own cost, voluntarily make 
any payment, assume any obligation or 
incur any expense other than for such im- 
mediate medical and surgical relief to others, 
as shall be imperative at the time of the 
accident.” 

These and other conditions precedent are 
imposed upon the insured in current stand- 
ard policies. 

“The Courts have no power to add or sub- 
tract anything from the contract actually made, 
but must interpret it to carry out the intention 
of the parties.” [Visconsin Zine Company v 
Fidelity and Deposit Company of Maryland, 
155 N. W. 1081, 162 Wis. 39 (1916). 

In interpreting the contract, 
there are statutory enactments and appellate 
authorities which may include the ler /Joci 
contractus, lex loci actus and the lex fori 


insurance 


Although the prime parties to the con- 
tract are the insured and the insurer, the 
injured claimant and the reinsurer may be 


equally interested in the excess recovery. 


Rationalizing Recent Trends 


If the breach be flagrant or palpable the 
redress might be readily anticipated 
trariwise, the significant of the 
current pragmatism have been cases where 
the insurer has acted rather promptly and 
auite efficiently. 


Con- 
instances 


Experienced investigators 
have conducted the essential investigation, 
and able counsel have been retained for the 


trials Recommendations have been care- 
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fully considered and usually—though not 
invariably—followed. The interests of in- 
surer and insured are concurrent, consonant 
and coincidental. The relationship has been 
termed a fiduciary one, with the insurer 
taking the position that the rights of the 
insured are neither paramount nor sub- 
servient to its own. An insurer cannot over- 
look the stake which it has in the claim and 
the attendant litigation, nor can it be recal- 
citrant in its concern for the insured who 
may be holding the greater bag, and who is 
completely dependent upon his insurer. 

A light load is easier to carry. The in- 
surer with a minimal policy can approach 
the most serious claim with assurance and 
confidence, in the hope that the four cor- 
ners of the contract provide that the worst 
cannot be too bad. That complacency, with 
its inevitable decision to ride out the storm, 
may mean that the chips of the insured are 
down. Then there may arise the conflict of 
inimical and vicarious divergencies between 
the insurer and insured. The fertile ground 
of a claim with large potential, and a policy 
of limited coverage, frequently results in 
such harvest. 

It has been said that the question is 
simply: “To settle or not to settle.” True, 
most of the cases arise when an insurer has 
had the opportunity to settle within the 
limits of the policy, but has declined to do 
so. The right to settle is vested in the 
insurer, but there is no obligation upon his 
part to do so. The court has never gone so 
far as to déclare that the failure to settle 
within the policy ipso facto creates liability 
in the event of an adverse verdict above the 
policy coverage. But there is innate and in- 
herent in the determination of the problem 
of settlement, the quotient for subsequent 
demarcation as to the bona fides of the in- 


} 


surer in exposing the insured to loss. 


There is now pending in the Supreme 
Court of the County of New York, an action 
against an insurer predicated upon these 
circumstances: An insured with a $10,000 
policy was sued for damages for the death 
of a man in his thirties. The insured gave 
conflicting statements as to how the acci- 
dent happened and forwarded two contra- 
dictory reports to the motor vehicle bureau. 
Upon the trial, there seemed to be grave 
question as to the freedom of the decedent 
from contributory negligence. A conference 
was held with the insured, his personal at- 


torney, the trial counsel and representatives 


of the insurer, at which time it was decided 
to rest at the end of the plaintiff’s case and 
to interpose no defense. The verdict was 
in the sum of $33,000 and the insured paid 
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the sum over the policy limits. He is now 
suing the insurer to recoup the excess pa) 
ment, alleging that no witnesses were pro 
duced in his defense, and that he-did not 
take the witness stand to testify. In effect, 
he is proceeding against the insurer on 
two-pronged complaint founding in allega 
tions of mala fides and negligence. 

Let us begin with this premise, generally 
accepted and recognized in every jurisdic- 
tion throughout the country: Liability ir 
surers have the same rights as individuals 
to limit their liability, and to impose what 
ever conditions they please in their obliga 
tions, provided they are not in contravention 
of statutory inhibitions or public policy 
Hill v. Standard Mutual Casualty Company, 
6 CCH AvurtomosiLe Cases 86, 110 F. (2d) 
1001 (CCA-7, 1940). 


In the absence of some statutory provi 
sion to the contrary, an insurance company 
has a right to limit its liability and to impose 
restrictions and conditions upon its con- 
tractual obligation, not inconsistent with 
public policy. Jsaacson Iron Works v. Ocean 
Accident and Guarantee Corporation, 70 Pa 
(2d) 1026, 191 Wash. 221 (1937) ; Brustein 7 
New Amsterdam Casualty Company, 174 N. E 
304, 255 N. Y. 137 (1931), rev’g 230 App. 
Div. 716 which affirmed 135 Misc. 352. 


Even the insured’s failure to read an in 
surance policy when it was received by him, 
has been held to be no bar to his seeking 
reformation even after the loss has been 
sustained. Davis v. Highway Motor Under 
writers, 235 N. W. 325, 120 Neb. 734 (1931) 

In cases involving accidents brought to 
recoup the payment of amounts in excess of 
policy limits, there is invariably no mis 
understanding between the insured and the 
insurer as to the provisions of the contract 
However, the conduct of the insurer in 
derogation of, or in violation of, or in dis- 
regard of its obligation to the insured is 
categorically projected into judicial purview, 
when actions resulting from excess judg- 
ments ensue. 

The obligation which the insurer assumes 
to defend has been interpreted as not requit 
ing a successful defense but the insurer 
must contest the dispute to final judgment. 
Utilities Insurance Company v. Montgomery, 
7 CCH AvutomosiLe Cases 827, 138 S. W. 
(2d) 1062, 134 Tex. 640 (1940), rev’g 117 
S. W. (2d) 486. 


Of course, an insurer is not required to 
defend a suit if it chooses to let a judgment 
be secured by default and then pay such 
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judgment. Rumford Falls Paper Company v. 
Fidelity & Casualty Company, 43 Atl. 503, 
92 Me. 574 (1899). The primary respon- 
sibility of the insurer is to pay the insured’s 
legal liability for specific contingencies, and 
the duty to defend suits is dependent upon 
and designed to supplement that primary 
obligation. Putnam v. Employers Liability 
Assurance Corporation, 2 CCH AuTOMOBILE 
CasEs 676, 4 Atl. (2d) 353, 90 N. H. 74 (1939). 


Whether an insurer is required to defend 
depends not upon the details of the accident 
but upon the nature of the claim against 
the assured. This should properly be deter- 
mined when the action is brought and not 
by the outcome thereof. West Philadelphia 
Stockyard Company v. Maryland Casualty 
Company, 100 Pa. Sup: 459 (1931); London 
Guarantee and Accident Company v. Shafer, 
8 CCH AutomosiLe Cases 364, 32 F. Supp. 
905 (DC Ohio, 1940), amended memo. 10 
CCH AvutomosiLr CAsEs 164, 35 F. Supp. 647 
(DC Ohio, 1941). 

If an insurer acts in good faith, it has 
the right to settle claims not in the process 
of litigation even though the payments in 
settlement shall exhaust the policy limits. 
Bartlett v. Travelers’ Insurance Company, 167 
Atl. 180, 117 Conn. 147 (1933); Bruyett v. 
Sandini, 197 N. E. 29, 291. Mass. 373 (1935). 


In most states there is no apportionment 
of an insurance fund and the principle “first 
come, first served” prevails. That applies 
both to claims and to judgments. Turk v. 
Goldberg, 109 Atl. 732, 91 N. J. Eq. 283 
(1920); Bleimeyer v. Publig Service Mutual 
Casualty Insurance Corporation, 165 N. E. 286, 
250 N. Y. 264 (1929) ; Frank v. Hartford Ac- 
cident & Indemnity Company, 136 Misc. 186, 
aff'd 231 App. Div. 707. 

The courts have consistently held that 
an insured has a right to settle his liability 
for an excess recovery, without the consent 
of the insurer and without consulting the 
insurer, provided such settlement does not 
impair, impede or otherwise affect the in- 
surer’s defense within the policy limits. 
There is a divergence of authority when an 
insured contributes to a settlement that is 
within the policy coverage. Where an in- 
sured paid part of a settlement which did 
not exceed the face of the policy in order 
to avoid a manslaughter prosecution, he 
could not subsequently demand repayment 
from the insurer. Cherry v. Shelby Mutual 
Plate Glass & Casualty Company, 4 CCH 
AvutomosiLe Cases 519, 4 S. E. (2d) 123, 
191 S. C. 177 (1939). 


Some jurisdictions have held that where 
an insured contributes toward a settlement 
within the policy limits he cannot subse- 
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quently recover from the insurer upon the 
theory that by the contribution by the in- 
sured he may have escaped a contingent 
liability for an excess payment. St. Joseph 
Transfer & Storage Company v. Employers’ 
Indemnity Corporation, 23 S. W. (2d) 215, 224 
Mo. App. 221 (1930); Levin v. New England 
Casualty Company, 101 Misc. 402 (N. Y., 
1917), aff'd 187 App. Div. 935. But the over- 
whelming authority is opposed; holding that 
where an insurer demands, requests or per- 
mits an insured to contribute toward a set- 
tlement within the policy limits, the insurer 
may be charged with bad faith and the in- 
sured may thereafter recover the amount he 
has contributed; or in the event the insured 
declines to contribute he may thereafter 
obtain from the insurer redress to the extent 
of repayment of the excess. Brown & Mc- 
Cabe, Stevedores, Inc., v. London Guarantee 
and Accident Company, 232 F. 298 (1915); 
Maryland Casualty Company v. Cook-O’Brien 
Construction Company, 69 F. (2d) 462 (1934), 
cert. den. 293 U. S. 569; Mendota Electric 
Company v. New York Indemnity Company, 
211 N. W. 317, 169 Minn. 377 (1926); Carthage 
Stone Company v. Travelers’ Insurance Com- 
pany, 203 S. W. 822, 274 Mo. 537 (1918), rev’g 
172 S. W. 458, 186 Mo. App. 318; Boling v. 
New Amsterdam Casualty Company, 46 Pac. 
(2d) 916, 173 Okla. 160 (1935); Johnson v. 
Hardware Mutual Casualty Company, 1 CCH 
AUTOMOBILE Cases 134, 1 Atl. (2d) 817, 109 
Vt. 481 (1938) ; Lanferman v. Maryland Casu- 
alty Company of Baltimore, 267 N. W. 300, 
222 Wis. 406 (1936). 


Bad Faith 
and Negligence Rules 


It is a moot question as to whether more 
authorities favor what has been termed “the 
bad faith rule” as distinguished from “the 
negligence rule.” Appleman has noted that 
the bad faith rule is tending to become the 
minority rule, and is being displaced by the 
rule of negligence. (8 Appleman 76.) 

In a recent analysis of the existing law 
in California, the United States District 
Court on April 4, 1950, had under advise- 
ment a complaint by an insured against an 
insurer alleging two causes of action, one 
predicated upon the insurer’s bad faith and 
the other upon its negligence for failure to 
settle within the policy limits and to recover 
reasonable attorneys’ fees. Among other 
dicta in Christian v. Preferred Accident In- 
surance Company, 33 CCH AutToMosILe CASES 
963, 89 F. Supp. 888 (DC Cal.) is the 
following: 

“Some of the cases hold that the insured 
is entitled to recover upon proof that the 
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insurer in refusing to settle a claim for 
damages was guilty of negligence. In so 
far as any standard of due care may be 
applied to the exercise of an honest judg- 
ment in accepting or refusing an offer of 
compromise, the test is rejected in the better 
reasoned cases, and we think rightly so. 
The practical difficulties in applying such 
standard are at once suggested by the 
rhetorical question in the Best Building 
Company case . (Best Building Co. v. 
Employers’ Liability Assur. Corp., 247 N. Y. 
451, 160 N. E. 911, 71 A. L. R. 1464), ‘We 
may ask what would constitute negligence 
in the failure to settle a case, as distin- 
guished from bad faith’, and by the laconic 
observation of the Kentucky Court in Georgia 
Casualty Company v. Mann, 242 Ky. 447, 46 
S. W. 2d 777, 779, ‘The gift of prophecy has 
never been bestowed on ordinary mortals’. 
Nor within the policy limits has the insurer 
any contract obligation to effect settlement, 
as the policy contains no promise that it 
will do so under any and all conditions or 
circumstances, and none is to be implied, 
and beyond the policy limits the insurer has 
of course no authority to bind the assured 
by compromise in any amount whatsoever. 
The prevailing rule seems to be, however, 
that the insurer must act in good faith to- 
ward the assured in its effort to negotiate 
a settlement. 

“The following cases also indicate that 
the bad faith theory is the proper one. 
American Fidelity & Casualty Co. v. G. A. 
Nichols Co. [31 CCH AvuromosiLe CAsEs 
656], 10 Cir., 173 F. 2d 830; Noshey et al. v. 
American Automobile Ins. Co., 6 Cir., 68 F. 
2d 808; Traders & General Ins. Co. v. Rudco 
Oil and Gas Co., 10 Cir., 129 F. 2d 621, 142 
A. L. R. 799, 


“Ordinarily under the terms of the policy 
the insurer is in full charge of the litiga- 
tion, to the exclusion of the insured in the 
preparation of the defense, negotiation for 
settlement and other steps in the lawsuit. 
Its actions affect not oxly its own possible 
liability but also the possible liability of the 
insured which arises if the recovery exceeds 
the limits of the insurance contract. This 
casts upon the insurer the obligation of good 
faith, the breach of which gives rise to a 
cause of action in favor of the insured for 
any damage thereby sustained by him. The 
writer of the opinion well states the rule, 
‘Since this responsibility of an insurance 
company is read into the relationship be- 
tween the insurer and the insured, and justly 
so, it would appear that the obligation of 
the insurer should not be extended beyond 
the duty of exercising good faith in the 
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conduct of the matters arising from that 
relationship, particularly in the absence of 
legislation creating a different or higher 
standard. If the insurer has exercised good 
faith in all of its dealings under its policy, 
and if the settlement which it has rejected 
has been fully and fairly considered and has 
been based upon an honest belief that the 
insurer could defeat the action or keep any 
possible judgment within the limits of the 
policy, and its judgments are based on a 
fair review of the evidence after reasonable 
diligence in ascertaining the facts, and upon 
sound legal advice, a court should not sub- 
ject the insurer to further liability if it 
ultimately turns out that its judgment is a mis- 
taken judgment. Such a responsibility could 
hardly be claimed to be in contemplation 
of the insurance relationship’.” 

Another interesting decision is Zumwalt 
et al. v. Utilities Insurance Company, 7 CCH 
FirE AND CASUALTY CASES 107, 228 S. W. 
(2d) 750 (Mo. Sup. Ct., March 13, 1950) 
(rehearing den. April 10, 1950). A policy pro- 
viding for damages not exceeding $10,000 
for one injury was issued by the Utilities 
Insurance Company to the Zumwalt Com- 
pany and was in existence on April 29, 1935, 
when the claimant was injured. Claimant 
sued Zumwalt for $40,000. There were three 
trials; the first resulted in a mistrial because 
a juror fell asleep; the second trial terminated 
by disagreement; upon the third trial a ver- 
dict of $15,000 was secured, The insurer paid 
$10,000 with interest and the insured pai« 
the balance. Thereupon the insured sued to 
recover for its excess payment, for attorney’s 
fees and for punitive damages. Proof was 
introduced to the effect that the case could 
have been settled at different times for 
$8,500, $7,500 and $6,500, all figures within 
the $10,000 limit, The insurer had informed 
the insured that $5,000 of the $10,000 had 
been placed with a reinsurer, and offered to 
pay $5,000 toward a $7,500 settlement if the 
insured would pay $2,500, The insured then 
said that it was “very unfair when you could 
settle it for less than the policy limits.” He 
was told by the insurer, “Since you [address- 
ing the insured] are not willing to pay any- 
thing, we will go ahead and try it.” Holding 
the insurer liable under the bad faith doc- 
trine, the district court stated: 

“The courts are not in agreement in hold- 
ing the insurer liable for negligence in re- 
fusing to settle, but there is no disagreement 
with respect to the insurer’s liability where 
bad faith appears.” 
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Stressing that the bad faith rule is a ma- 
jority one, the district court stated: 


“We have reviewed many authorities on 
the question and think the weight of au- 
thority is that where the insurer in a liability 
policy reserves the exclusive right to contest 
or settle any claim brought against the 
assured, and prohibits him from voluntarily 
assuming any liability or settling any claims 
without the insurer’s consent, except at his 
own costs, and the provisions of the policy 
provide that the insurer may compromise or 
settle such a claim within the policy limits, 
no action will lie against the insurer for the 
amount of the judgment recovered against 
the insured in excess of the policy limits, 
unless the insurer is guilty of fraud or bad 
faith in refusing to settle a claim within the 
limits of the policy. There are cases that 
hold that the insured is entitled to recover 
upon proof that the insurer in refusing to 
settle a claim for damages was guilty of 
negligence. But this test is rejected in the 
better reasoned cases and we think rightly 
so. Consult cases discussed in 71 A. L. R. 
1484 and Norwood v. Travelers Ins. Co. 
[3 CCH AvutomosiLe CAses 16], 204 Minn. 
595, 284 N. W. 785, 131 A. L. R. 1496. 


“ ‘Bad faith is, of course, a state of mind, 
indicated by acts and circumstances, and is 
provable by circumstantial as well as direct 
evidence. Johnson v. Hardware Mutual Cas- 
ualty Co., 108 Vt. 269, 286, 187 A. 788; 
Sowder v. Lawrence, 129 Kan. 135, 281 P. 
921, 923. Each case must stand and be 
determined upon its particular state of facts’. 
Johnson v. Hardware Mutual Casualty Co. 
[cited previously], loc. cit. 822. That case 
held that bad faith on the part of the in- 
surer would be the intentional disregard of 
the financial interest of insured in the hope 
of escaping the responsibility imposed upon 
it by its policy. 

“In the case of Boling v. New Amsterdam 
Casualty Co. [cited previously], loc. cit. 918- 
919, that court said: 


‘The appellee [the insurer] then sought 
to coerce the appellant to assume a major 
portion of its liability, and this has been 
held to constitute bad faith. The in- 
surer must act honestly to effectually indem- 
nify and save the insured harmless as it has 
contracted to do—to the extent, if necessary, 
that it must make whatever payment and 
settlement an honest judgment and discre- 
tion dictate, within the limits of the policy, 
and an abandonment of this duty to act sub- 
sequent to its assumption in part constituted 
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bad faith. Maryland Cas. Co. v. Cook-O’Brien 
Const. Co. [cited previously]; American 
Mut. Liability Ins. Co. v. Cooper, 5 Cir., 
61 F. 2d 446; Maryland Cas. Co. v. Elmira 
Coal Co., 8 Cir., 69 F. 2d 616; Bartlett v. 
Traveler's Ins. Co. [cited previously]. Contra: 
Rumford Falls Paper Co. v. Fidelity & Cas- 
ualty Co. [cited previously]’.” 

The court noted that the company, by the 
terms of the contract, “had the insured tied 
hand and foot and thereby sought to coerce 
the insured to contribute a portion of its 
own liability in settlement of the suit so as 
to avoid being compelled to pay a larger 
sum through a verdict and judgment which 
every one concerned realized would result 
from a trial of the suit, unless, by chance, 
the insured might win.” 


The court held, however, that the insured 
was not entitled to punitive damages, stat- 
ing that the insurer “looked after its own 
interests only, while, under the law, it owed 
a duty to the insured,” but the court was 
unable to find that the insurer “maliciously, 
wilfully, intentionally or recklessly inflicted 
injury on the insured.” 


Bad faith has been defined as “the inten- 
tional disregard of the financial interests of 
the plaintiff [insured] in the hope of escap- 
ing the full responsibility imposed upon it 
{defendant insurer] by its policy.” Johnson 
v. Hardware Mutual Casualty Company, cited 
previously. 


It is patent that both insurer and insured 
have certain rights under the policy. Where 
the rights conflict, the cloud of bad faith 
may shadow the action or nonaction of the 
insurer. It has been held that if the inter- 
ests of the insurer conflict with those of the 
insured, the insurer is bound, under its 
contract of indemnity, and in good faith, 
to sacrifice its interests in favor of those 
of the insured. Tyger River Pine Company 
v. Maryland Casualty Company, 170 S. E. 346, 
170 S. C, 286 (1933). 


In imposing liability for the negligence of 
an insurer, the courts have held that the 
insurer is bound to exercise that degree of 
care which one of ordinary prudence would 
exercise in the management of his own 
affairs. Ballard v. Ocean Accident & Guar- 
antee Corporation, 86 F. (2d) 449 (CCA-7, 
1936); Attleboro Manufacturing Company v. 
Frankfort Marine Accident & Plate Glass 
Insurance Company, 240 F. 573, 153 C. C. A. 
Rep. 377 (CCA-1, 1917); Commercial Cas- 
ualty Insurance Company v. Fruin-Colnon 
Contracting Company, 32 F. (2d) 425 (CCA-8, 
1929); American Mutual Liability Insurance 
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Company v. Cooper, cited previously; Mary- 
land Casualty Company v. Wyoming Valley 
Paper Company, 84 F. (2d) 633 (CCA-1, 
1936); Kleinschmit v. Farmers Mutual Hail 
Insurance Association of Iowa, 2 CCH AvtTo- 
MOBILE CAsEs 1107, 101 F. (2d) 987 (CCA-8, 
1939); Cowan v. Travelers Insurance Com- 
pany, 8 CCH Avutomosite Cases 1068, 114 
F, (2d) 1015 (CCA-5, 1940); Auto Mutual 
Indemnity Company v. Shaw, 184 So. 852, 
134 Fla. 815 (1939); Kingan & Company v. 
Maryland Casualty Company, 115 N. E. 348, 
65 Ind. App. 301 (1917); Anderson v. South- 
ern Surety Company, 191 Pac. 583, 107 Kan. 
375, 21 A. L. R. 761 (1920); Abrams v. 
Factory Mutual Liability Insurance Company, 
10 N. E. (2d) 82, 298 Mass. 141 (1937); 
City of Wakefield v. Globe Indemnity Com- 
pany, 225 N. W. 643, 246 Mich. 645 (1929); 
Mendota Electric Company v. New York In- 
demnity Company, cited previously; Farmers 
Gin Company v. St. Paul Mercury Indemnity 
Company, 1 CCH Fire AND CASUALTY CASES 
524, 191 So. 415, 187 Miss. 747 (1939); St. 
Joseph Transfer & Storage Company v. Em- 
ployers’ Indemnity Corporation, cited pre- 
viously; Cavanaugh Brothers v. General 
Accident, Fire & Life Assurance Corporation, 
106 Atl. 604, 79 N. H. 186 (1919); Douglas 
v. United States Fidelity & Guaranty Com- 
pany, 127 Atl. 708, 81 N. H. 371, 37 A. L. R. 
1477 (1924); McDonald v. Royal Indemnity 
Insurance Company, 162 Atl. 620, 109 N. J. L. 
308 (1932); Auerbach v. Maryland Casualty 
Company, 140 N. E. 577, 236 N. Y. 247, 28 
A. L. R. 1294 (1923); Wynnewood Lumber 
Company v. Travelers’ Insurance Company, 
91 S. E. 946, 173 N. C. 269 (1917); Wisconsin 
Zinc Company v. Fidelity & Deposit Company 
of Maryland, cited previously; Hilker v. 
Western Automobile Insurance Company, 231 
N. W. 257, 235 N. W. 413, 204 Wis. 1 (1930) ; 
Schwartz v. Norwich Union Indemnity Com- 
pany, 250 N. W. 446, 212 Wis. 593 (1933). 


An insurer might be held liable for negli- 
gence in defending an action which it had 
undertaken, although by the terms of the 
policy, it was not required so to defend. 
Attleboro Manufacturing Company v. Frank- 
fort Marine Accident & Plate Glass Insurance 
Company, cited previously. 


If an insurer fails to perfect an appeal, 
even though it had agreed to do so, thus 
preventing the insured from appealing, the 
insurer may be liable for a judgment above 
the policy limits. .McAleenan v. Massachu- 
setts Bonding & Insurance Company, 133 


N. E. 444, 232 N. Y. 199 (1921). 


In one of the most interesting of all deci- 
sions during the current year, Roberts v. 
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American Fire & Casualty Company, 89 F. 
Supp. 827 (DC Tenn., April 10, 1950), a 
Negro taxi driver, Albert Roberts, had 
obtained a $5,000/$10,000 liability policy 
from the American Fire & Casualty Com- 
pany. An accident occurred involving one 
of Roberts’ taxicabs and another automobile 
in which a Negro passenger was riding. 
Said passenger sued Roberts to recover 
damages in the sum of $25,000. Through 
his attorney, the plaintiff offered to settle 
for $4,750, but the adjuster for the insur- 
ance company would pay no more than 
$3,000. A verdict of $18,000 was obtained, 
which was affirmed upon appeal. The in- 
surer then paid $5,000; Roberts paid the 
balance of $13,000 with interest. The bona 
fides of the insurer were seriously impugned. 
The adjuster had noted that the driver of 
the insured car “was not telling the truth 
or was not telling all he knew about the 
accident.” Although the examining doctor 
had recommended a further examination 
and X-rays, his recommendations were dis- 
regarded by the insurer. The court noted 
that “bad faith is evidenced by hope of the 
insurance company, through its adjuster and 
agent, to escape payment in the full amount 
of the policy and in their utter disregard 
of the rights of the policy-holder,” adding 
in conclusion: “From all the facts and cir- 
cumstances proved in this case, I cannot 
escape the conclusion, and therefore find, 
that the plaintiff in this case, Albert Rob- 
erts, an old colored man, was not only being 
pushed around by the court in Montgomery 
County, but also by the defendant insurance 
company in this case, who was paid to 
represent his interest.” The insurer had not 
investigated the case efficiently and had 
completely ignored the advisability of a 
propitious settlement within the confines of 
the policy and elected to gamble on the 
verdict of the jury since this was a case 
where one Negro was suing another. The 
United States district court, in finding lack 
of good faith on the part of the insurer, 
made these pertinent observations: 

“The events transpiring after the accident 
and immediately prior to the trial of the 
case in the Circuit- Court of Montgomery 
County, Tennessee, are a sad commentary 
on the regard, or light regard, that is enter- 
tained by some lawyers and some of the 
trial courts of this state regarding the rights 
of its Negro citizens. It has crept into the 
record in one way or another that here was 
a case where one Negro man was suing 
another Negro man, and that the plaintiff 
being a Negro the case wasn’t worth over 
$3,500. in any event. That Tennessee Courts 
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don’t give substantial judgments in cases 
where the parties are Negroes. The Court 
has received that impression throughout the 
trial of this case from events that transpired 
and statements made by witnesses, and 
necessarily finds that the fact that the plain- 
tiff in the damage suit in Montgomery 
County, Tennessee, was a Negro did enter 
into the fact that no larger amount was con- 
sidered by the defendant company in pay- 
ment of liability in this case; and another 
instance of this sort of prejudice is the fact 
that the plaintiff in this case who is a Negro 
and who was defendant in the damage suit 
in Montgomery County, was a rather suc- 
cessful Negro. He had built up a good 
business and was thought to have some 
money, and this was well known in Mont- 
gomery County where he resides and where 
the trial was before a jury of Montgomery 
County citizens. It has crept into the rec- 
ord that one of the main reasons the Mont- 
gomery County jury gave such a large 
judgment against him was on account of the 
fact that he was a Negro, and had accumu- 
lated property, and that there was prejudice 
existing against him on the part of the 
jurors.” 


In Hart v. Republic Mutual Insurance Com- 
pany, 32 CCH Automosite CAses 368, 87 
N. E. (2d) 347, 152 Ohio St. 185 (1949), 
the Court of Appeals of Ohio held that the 
bad faith rule is the law of Ohio. An in- 
surer, whose policy maximum was $6,000 
for one injury, was given an offer to settle 
for $4,500, later reduced to $4,000. The 
verdict of the jury in favor of the claimant 
was in the sum of $19,400, which was re- 
duced upon appeal to $12,000. The insurer 
paid its $6,000 and the claimant levied upon 
one of the assured’s trucks valued at $3,600. 
The insured then sued the insurer to recover 
damages in the sum of $3,600, which was 
allowed by the jury and affirmed on appeal. 
The appellate court declared that the bad 
faith of the insurer was established since its 
conduct was arbitrary and capricious. The 
court adduced bad faith on the following 
facts and inferences: that claimant’s injuries 
were serious and permanent; that the in- 
surer had no eyewitnesses to sustain its 
claim of nonliability; that the first offer 
of settlement was small, a fraction of the 
amount of the jury’s verdict; that the insured 
made repeated attempts to have the com- 
pany assist in finding some solution; that 
the insured explained to the president and 
the general counsel of the insurer that his 
two trucks were his only means for sup- 
porting himself and his family; and that the 
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president and general counsel of the insurer 
failed to keep an appointment with the 
insured. 


There is a strong dissenting opinion by 
Mr. Justice Taft, with Mr. Justice Stewart 
concurring, in which they find no more 
blameworthy nor reprehensible conduct on 
the part of the insurer than its failure to 
settle, observing that “Nowhere in the con- 
tract does defendant agree to settle any 
claim.” In the dissenting opinion, the in- 
sured is taken to task for his failure to 
compromise the excess liability: 


“However, nothing in the policy provides 
against or limits the right of plaintiff to 
compromise the uninsured portion of his 
liability—that is, the portion above the 
policy limits. 

“There are no allegations as to repre- 
sentations by defendant or the concealment 
of facts which defendant should have dis- 
closed. There are no allegations that de- 
fendant did or failed to do anything which 
prevented plaintiff from compromising, or 
induced him not to compromise, the un- 
insured portion of his liability. 

“Plaintiff paid for a policy giving him the 
minimum protection against liability which 
the law required him to carry. He could 
have purchased greater protection if he had 
been willing to pay a higher premium, 

“If, as plaintiff alleges, it appeared that 
a judgment against him ‘would probably 
be in an amount considerably in excess 
of . . . policy limits’, then plaintiff had a 
probable uninsured liability in a substantial 
amount. He had not paid for protection 
against such liability except to the extent 
that defendant’s agreement to defend might 
provide such protection. It does not appear 
that plaintiff ever expressed any willingness 
to pay anything toward compromising this 
uninsured portion of what he characterized 
as ‘probable’ liability until after defendant 
declined to settle. Now plaintiff seeks to 
collect from defendant what it cost plaintiff 
to compromise the uninsured portion of his 
liability after defendant has paid in full and 
with interest the insured portion.” 


As indicative of the tendencies in appel- 
late tribunals in certain state and federal 
courts, the following citations may serve 
as barometer readings: 

Policy, $10,000. Settlement could have 
been effected for $10,000. Verdict for 
$22,360, reduced to $15,500. Insured sued 
to recover $5,500 from the insurer, which 
was allowed and affirmed in the Circuit 
Court of Appeals, Tenth Circuit, March 21, 
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1949, holding that in Oklahoma “the insurer 
and the insured owe to each other the duty 
to exercise the utmost good faith,” and the 
court added: “While the insurance company 
in determining whether to accept or reject 
an offer of compromise, may properly give 
consideration to its own interests, it must, 
in good faith, give at least equal consider- 
ation to the interests of the insured, and if 
it fails so to do it acts in bad faith.” Amer- 
ican Fidelity & Casualty Company, Inc. v. 
G. A. Nichols Company, cited previously. 

Policy limit, $5,000. Settlement demand, 
$1,700, increased to $3,900. Verdict for 
$10,000. Insured sued to recover excess of 
$5,000, alleging bad faith on the part of the 
insurer in refusing to accept the offer of 
compromise for amounts less than the policy 
limits. Judgment in favor of the insured, 
affirmed on appeal. 


“Tt is conceded that an insurer, such as 
defendant herein may so conduct itself as 
to be liable for an entire judgment recov- 
ered against an insured even though the 
judgment exceeds the amount of liability 
named in the policy. The following apt 
expression from this court is found in the 
opinion in the case of Boling v. New Am- 
sterdam Casualty Company [cited previously]: 


“*It may be stated as a rule of law that 
where an insurance company agrees to 
indemnify against loss from personal in- 
jury claims, conditions upon insured’s sur- 
rendering to the insurance company control 
of investigations, adjustments of claims, and 
defenses of lawsuits, and where the insur- 
ance company does, pursuant to such con- 
tract, take control of such matters, a 
relationship arises between insured and insurer 
which imposes on the insurer the duty owing 
to the insured to exercise skill, care and good 
faith to the end of saving the insured harmless, 
as contemplated by the contract to indemnify. 
The insurer must act hovestly to effectually 
indemnify and save the insured harmless as 
it has contracted to do—the extent, if nec- 
essary, that it must make whatever payment 
and settlement an honest judgment and 
discretion dictate, within the limits of the 
policy, and an abandonment of this duty to 
act subsequent to its assumption in part 
constituted bad faith. Maryland Casualty 
Co. v. Cook-O’Brien Const. Co.; American 
Mutual Liability Ins. Co. v. Cooper; Maryland 
Casualty Co. v. Elmira Coal Co.; Bartlett v. 
Travelers’ Ins. Co.; Contra: Rumford Falls 


Paper Co. v. Fidelity & Casualty Co. ... [all 
cited previously ]’. 
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“Herein it was apparent that if there was 
any liability for the death of . . . [de- 
ceased] it was far beyond the limits of the 
policy. After the suit was filed by the ad- 
ministratrix alleging a state of facts, which 
if proven would result in judgment against 
plaintiff in excess of policy limits, the de- 
fendant was bound to give the rights of the 
plaintiffs at least as much consideration as 
it did its own in determining whether or 
not to effect a settlement. 

“As was said in Douglas v. United States 
Fidelity & Guaranty Co. [cited previously] : 

“*An indemnity insurer who stands to 
lose only a part of a litigated claim in case 
he refuses to settle it, while the insured 
stands to lose the balance, is bound to give 
the rights of the insured at least as much 
consideration as it does its own in deter- 
mining whether or not to effect a settlement’. 


“In Johnson v. Hardware Mutual Casualty 
Co.... [cited previously], bad faith was al- 
leged in the refusal to accept an offer of 
settlement. 


“As applied to this case, bad faith on the 
part of the defendant would be the inten- 
tional disregard of the financial interests of 
the plaintiff in the hope of escaping the full 
responsibility imposed upon it by its policy. 

“Tt was the right of the defendant to 
exercise its own judgment upon the question 
of whether the claim should be settled or 
contested but its decision must be in good 
faith and with consideration of the interests 
of plaintiffs. It should be the result of the 
weighing of probabilities in a fair and honest 
way after obtaining the facts upon which 
liability is predicated. 

“We do not go so far as to say that in 
every instance where there exists a possi- 
bility of a verdict against the insured and 
the nature of the injuries are such that in 
the event of such verdict in all probability 
it will exceed the policy limits, a refusal by 
the insurer of an offer of settlement within 
the policy limits constitutes bad faith. But 
under such circumstances a decision to 
contest the claim should be subjected to 
close scrutiny for if based on a mere chance 
that the claim might be defeated and not 
on a bona fide belief that the action will be 
defeated a refusal of such an offer of settle- 
ment would not be good faith. 


“Under these circumstances when viewed 
in a light most favorable to plaintiffs it 
might with reason be said that defendant 
knew it had no more than an equal chance 
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of success in wholly defeating the action, 
and that there was no chance of a verdict 
within the policy limits. 


“As was said in the body of the opinion 
in Wisconsin Zinc Co. v. Fidelity & Deposit 
Co. of Maryland [cited previously]: 

“*While the defendant had the right to 
consult what it deemed to be its own inter- 
est in making a settlement, it could not 
abuse the power vested in it and recklessly 
and contumaciously refuse to settle if it 
was apparent that in all reasonable probability 
its conduct would not only result in damage 
to the plaintiff, but also in loss to itself.’ 


“In City of Wakefield v. Globe Indemnity 
Co. [cited previously], we note this expres- 
sion: 


“*On the other hand, arbitrary refusal 
to settle for a reasonable amount, where it 
is apparent that suit would result in a judg- 
ment in excess of the policy limit, indiffer- 
ence to effect of refusal on the insured, 
failure to fairly consider a compromise and 
facts presented and pass honest judgment 
refusal upon grounds which 
depart from the contract and the purpose 
of the grant of power, would tend to show 


>” 


bad faith’. 


thereon, or 


National Mutual Casualty Company v. Britt, 
200 Pac. (2d) 407 (Supreme Court of Okla- 
homa, November, 1948). 


Insured had policy of $5,000. Claim could 
have been settled for $4,000 or $4,700. Ver- 
dict, $12,000. The insured was permitted to 
recover for the excess in New Hampshire 
because the insurer had negligently failed 
to protect his interests and also failed to 
exercise the caution and prudence of that 
elusive, if not illusory, “ordinary and aver- 
age person.” Dumas v,. Hartford Accident 
and Indemnity Company, 28 CCH Avutomo- 
BILE CASEs 583, 56 Atl. (2d) 57, 94 N. H. 484 
(1947) (rehearing den. January 6, 1948). 

In Texas the negligence theory was fol- 
lowed in Highway Insurance Underwriters v 
Lufkin-Beaumont Motor Coaches, Inc., 31 
CCH AvuTomosiLe CAsgEs 367, 215 S. W. (2d) 
904 (1948). In that case the policy limits 
$5,000. Action was instituted for 
$65,000 although the claimant was willing 
to settle for $4,500. Verdict was obtained 
in the sum of $11,000. The insured was 
permitted judgment against the insurer for 
the excess payment of $6,000. This case 
is the leading authority for the modern 
viewpoint that liability for excess recoveries 
may be predicated upon the insurer’s neg- 
ligence. 


were 


Federation of Insurance Counsel Convention 
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However, in my judgment, the most in- 
formative decision, embodying as it does 
the most profound, lucid and pertinacious 
dicta, is Royal Transit Inc. v. Central Surety 
& Insurance Corporation, 29 CCH Avutomo- 
BILE Cases 655, 168 F. (2d) 345 (CCA-7, 
June 1, 1948). A brief resumé of the facts 
reveals that the insured, Royal Transit Inc., 
had placed an automobile liability insurance 
policy with a limit of $45,000 for the death 
or bodily injury to a single person, with the 
Central Surety & Insurance Corporation, 
which insurer retained $5,000 of the cover- 
age and placed the difference of $40,000 
with the Employers’ Re-insurance Corpora- 
tion of Kansas City. One Zamecnik was 
seriously injured and instituted an action 
in the Circuit Court of Milwaukee County, 
Wisconsin, for damages against Royal 
Transit in the sum of $100,000. Settlement 
could have been effected for $40,000, of 
which Royal Transit agreed to pay $5,000 
and the reinsurer was 
$30,000. The primary carrier, Central 
Surety, steadfastly refused to make any 
contribution toward the settlement. A ver- 
dict was obtained by Zamecnik against 
Royal Transit in the sum of $62,500, which 
was affirmed on appeal by the Supreme 
Court of Wisconsin (Zamecnik v. Royal 
Transit Inc., 300 N. W. 227, 239 Wis. 175). 
The insured, Royal Transit, then sued the 
primary insurer, Central Surety & Insur- 
ance Corporation, alleging bad faith in 
failing to settle within the policy limits. 
Central Surety had forwarded to the insured 
the customary “on notice” letter, which 
stated: “There is a likelihood that a judg- 
ment may be entered in this action for an 
amount much in excess of the limit of your 
policy of insurance.” The circuit court, 
apparently interpreted the transmittal of 
this letter as recognition by the insurer of 
excess possibilities requiring that “its deci- 
sion not to settle should be an honest de- 
cision. It should be the result of the 
weighing of probabilities in a fair and honest 
way. It must be honest and intelligent 
if it be a good-faith conclusion.” 


willing to pay 


The court made this noteworthy ob- 


servation: 

“The mere fact that the defendant was 
unsuccessful either in the trial or in the 
Court (on appeal) does not of 
itself show that the defense was not made 
Many a legal battle has been 
lost notwithstanding a good-faith defense, 
and perhaps some have been won on a 
defense of little merit.” 


Supreme 


in good faith. 
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But the circuit court felt in the case under 
consideration that “any belief entertained 
by the defendant that it could successfully 
defend the cause of action there asserted, 
must have sprung from an optimism un- 
related to the realities of the situation.” 
The determining and decisive factor against 
the assured was the obstinate refusal of the 
primary insurer to entertain any settlement 
overtures whatsoever, despite the fact that 
both insured and reinsurer were willing to 
make a contribution of $35,000 toward the 
settlement and the primary insurer was only 
requested to contribute its initial $5,000. 


A representative of the primary insurer 
testified that he refused to make any settle- 
ment offer as a “horse-trading proposition.” 
The circuit court astutely remarked: “Even 
a ‘horse-trader’, if successful, must at some 
point make an offer,” and further found that 
such refusal was “arbitrary, capricious and 
without any rational basis.” Accordingly, 
the primary carrier was compelled to pay the 
overage of $17,500 with interest and costs. 


While fraud, bad faith or lack of good 
faith on the part of an insurer toward an 
insured have long been recognized in every 
jurisdiction as vehicles for the repayment 
to an insured of judgments in excess of 
policy limits, there has been a noticeable 
broadening of the base making negligence 
the criterion. Some authorities apparently 
use the two terms indiscriminately and hold 
that the insurance company must not act 
either in bad faith or negligently. State 
Automobile Insurance Company v. York, 4 
CCH Avutomosite Cases 129, 104 F. (2d) 
730; Burnham v. Commercial Casualty Com- 
pany, 12 CCH Avuromospite Cases 684, 117 
Pac. (2d) 644, 10 Wash. 624. 


In some jurisdictions both the bad faith 
rule and the negligence rule are in vogue; 
in every jurisdiction at least the bad faith 
rule is authority for excess 
liability. 


recognized 


‘ 


Payment by Insurer 
of Face Value 


There is a conflict of law as to whether 
the insurer’s duty to defend and to pay 
judgments are correlative or distinct and 
separate. In other words, in some jurisdic- 
tions there have been holdings that the in- 
surer would have to defend even though it 
might not be liable for the payment of the 
ultimate judgment by reason of some policy 
exclusion. This is apparently the minority 
view. City Poultry & Egg Company v. Hawk- 
eye Casualty Company, 11 CCH AvutoMmosiLe 
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Cases 409, 298 N. W. 114, 297 Mich. 509 
(1941) ; Kinnan v. Charles B. Hurst Company, 
148 N. E, 12, 317 Ill. 251 (1925); Fullerton 
v. United States Casualty Company, 167 N. W. 
700, 184 Ia. 219 (1918); Mannheimer Broth- 
ers v. Kansas Casualty & Surety Company, 184 
N. W. 189, 149 Minn. 482 (1921) ; Minnesota 
Electric Distributing Company v. United States 
Fidelity & Guarantee Company, 216 N. W. 784, 
173 Minn, 114 (1927) ; United States Fidelity 
& Guaranty Company v. Cook, 5 CCH Avto- 
MOBILE CASES 355, 192 So. 24, 186 Miss. 840 
(1938) ; Lumbermen’s Mutual Casualty Com- 
pany v. DeLozier, 196 S. E. 318, 213 N. C. 334; 
Union Indemnity Company v. Mostov, 181 
N. E. 495, 41 Ohio App. 518 (1932). 


The great weight of authority is opposed. 
Greer-Robbins Company v. Pacific Surety 
Company, 174 Pac. 110, 37 Cal. App. 540 
(1918) ; Morgan v. New York Casualty Com- 
pany, 188 S. E. 581 (1936); Schneider v. 
Autoist Mutual Insurance Company, 178 N. E. 
466, 346 Ill. 137 (1931); Fessenden School 
v. American Mutual Liability Insurance Com- 
pany, 193 N. E. 558, 289 Mass. 124 (1935); 
Kramarczsyk v. Jontz, 275 N. W. 822, 282 
Mich. 208 (1937); United States Fidelity & 
Guaranty Company v. Yazoo Cooperage Com- 
pany, 127 Sa. 579, 157 Miss. 27 (1930) ; Pick- 
ens v. Maryland Casualty Company, 14 CCH 
AUTOMOBILE Cases 80, 2 N. W. (2d) 593 
(1942) ; Mason-Henry Press v. Aetna Life 
Insurance Company, 105 N. E. 826, 211 N. Y. 
489 (1914); Royal Indemnity Company v. 
Schwartz, 172 S. W. 581 (Tex. Ct. Civ. App., 
1915); Ocean Accident & Guarantee Corpora- 
tion v. Washington Brick & Terra Cotta Com- 
pany, 139 S. E. 513, 148 Va. 829 (1932). 


In Lumbermen’s Mutual Casualty Company 
v. McCarthy, 4 CCH AutomosiLe Cases 994, 
8 Atl. (2d) 750, 90 N. H. 320 (1939), the in- 
surer paid the full limits of its policy coverage 
for injuries sustained by an infant, and the 
court thereupon held that it was not required 
to defend an action for loss of services, re- 
sulting from the same accident, instituted 
by the infant’s father. If this were uni- 
versally followed then whenever an insurer 
was faced with a claim which had a poten- 
tial as great as the policy coverage, or greater, 
it could, by paying to the extent of its cover- 
age, relieve itself of the expense of defending 
the action. 


“This result is subject to censure, how- 
ever, when we consider that the insurer’s 
duty is both to defend actions and to pay 
judgments obtained against the insured. 
Otherwise, where the damages exceed the 
policy coverage, the insurer could walk into 
court, toss the amount of the policy on the 
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table, and blithely inform the insured that 
the rest was up to him. This would obvi- 
ously constitute a breach of the insurer’s 
contract to defend actions against the in- 
sured, for which premiums had been paid, 
and should not be tolerated by the courts.” 
8 Appleman Insuranee Law and Practice 21, 
Section 4685. 


It is entirely conceivable that under the 
prevailing liberal trend an insurer may pay 
an injured claimant to the full extent of the 
policy limits and thereafter, because of the 
insurer’s negligence in the defense or through 
bad faith or fraud, become liable to the 
insured for the repayment of the judgment 
above the policy limits. 


Indeed, the foundation for the edifice of 
judicial authority assessing insurers for the 
overage begins and ends with its conduct 
after the claim has been reported and through- 
out the divers stages of the litigation. 


Attorneys’ Fees 


In many instances where an insured has 
brought action against an insurer for excess 
recoveries a companion action has been insti- 
tuted to recover attorneys’ fees and legal dis- 
bursements incurred by the insured in the 
prosecution of his action against the insurer. 
In one case this was submitted to the jury 
on a special question and the reasonable 
attorneys’ fees were fixed by the jury at 
$750. Employers Casualty Company v. Hicks 
Rubber Company, 13 CCH AvuToMoBILE CASES 
1006, 160 S. W. (2d) 96 (Tex Ct.. Civ. App.). 
This was reversed, however, in Traders & 
General Insurance Company v. Hicks Rubber 
Company, 17 CCH Automostte Cases 115, 169 
S. W. (2d) 142, on February 17, 1943. The 
Supreme Court of the State of Texas declared 
that a judgment for attorneys’ fees was “with- 
out basis in the insurance contract and with- 
out authority of any law in force in the state.” 

In the case of Zumwalt v. Utilities Insur- 
ance Company, cited previously, the insured 
sought to obtain payment of the fees for his 
attorney in the action to recoup the excess 
payment. The Supreme Court of Missouri, 
however, refused to permit such action, 
Stating that it could only be maintained ex 
contractu, and declaring that the action to 
recover the attorney’s fees is “not an action 
to recover ‘any loss under a policy’ of insur- 
ance. It is true it grew out of a contract, 
a policy of insurance. No action on a con- 
tract will lie against an insurance company 
for that part of a judgment recovered against 
the insured which is in excess of the policy 
limit. See 131 A. L. R. 1500.” 
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In another case, the insurer was not re- 
quired to pay attorney’s fees to counsel 
whom the insured engaged to guard against 
a judgment in excess of insurance cover- 
age. McCabe v. Employers’ Liability Assur- 
ance Corporation, 192 S. E. 687, 212 N. C. 
118 (1937). 


Right to Sue 
for Excess Recovery 


The insured is invariably interested when 
a judgment is rendered against him in ex- 
cess of the amount named in his policy, but 
he is not alone. The claimant who is trans- 
formed from plaintiff to judgment-creditor 
is indeed concerned in obtaining full pay- 
ment of the amount awarded; perhaps a 
reinsurer may be involved. 


Does an insured have to make payment 
before he may sue his insurer? It was orig- 
inally held that the right to recover does 
not accrue until payment has been made. 
Milstein v. City of Troy, 74 N. Y. S. (2d) 892, 
272 App. Div. 625; Dunn v. Uvalde Asphalt 
Paving Company, 175 N. Y. 214, 67 N. E. 439; 
Satta v. City of New York, Appellant, Brook- 
lyn Union Gas Company, Respondent, 69 N. Y. 
S. (2d) 653, 272 App. Div. 782; Tri-State 
Casualty Insurance Company v. Stekoll, 208 
Pac. (2d) 545; Curtis & Gartside Company 
v. Aetna Life Insurance Company, 58 Okla. 
470, 160 Pac. 465; Poe v. Philadelphia Casualty 
Company, 118 Md. 347, 84 Atl. 476; Ameri- 
can Employers’ Liability Insurance Company 
v. Fordyce, 62 Ark. 562, 36 S. W. 1051, 54 
Am. St. Rep. 305; Schubert v. August Schu- 
bert Wagon Company, 249 N. Y. 253, 164 
N. E. 42, 64 A. L. R. 293; City of Rochester 
v. Campbell, 123 N. Y. 405, 413, 25 N. E. 937, 
10 L. R. A. 393, 20 Am. St. Rep. 760; Mary- 
land Casualty Company v. Peppard, 53 Okla. 
515, 157 Pac. 106; Kendall v. Green, 67 N. H. 
557, 42 Atl. 178; Lewinthan v. Travelers’ In- 
surance Company, 61 Misc. 621, 113 N. Y. S. 
1031: Clark v. Bonsal, 157 N. C. 270, 72 S. E. 
954, 48 L. R. A. (N. S.) 191; Anoka Lumber 
Company v. Fidelity & Casualty Company of 
New York, 63 Minn. 286, 65 N. W. 353, 
30 L. R. A. 689; Sanders v. Frankfort, etc. 
Insurance Company, 72 N. H. 485, 57 Atl. 655; 
Hoven v. Employers’ Liability Assurance Cor- 
poration, 93 Wis..201, 67 N. W. 46, 32. L. R. A. 
388; Fenton v. Fidelity & Casualty Company, 
36 Ore. 283, 56 Pac. 1096, 48 L. R. A. 770, 
78 Am. St. Rep. 792; Carter v. Aetna Life 
Insurance Company, 91 Pac. 178; Shea v. 
United States Fidelity Company, 98 Conn. 447, 
120 Atl. 286. 
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If an insured is to maintain his action 
against an insurer, whether it be in bad faith 
or in negligence, does the insured have to 


pay the excess? 


Let us assume that a judgment has been 
entered against an insured and remains un- 
paid. That subjects him to credit embar- 
rassment; he may be examined in proceedings 
supplementary to execution; he may be 
threatened with garnishment. He may lose 
many opportunities to purchase real property 
because, with a judgment extant, he will not 
be considered a good mortgage risk. He 
may wish to buy an automobile, a refrig- 
erator, a radio or a television set on time 
payments but will be denied such considera- 
tion because inquiry will disclose the exist- 
ence of a judgment against him. In order 
to remove the impediment of the judgment 
he may resort to the stigma of bankruptcy. 
That raises the question as to whether an 
insured has to make a payment in full or on 
account of the excess recovery in order that 
he might have established appropriate ca- 
pacity to institute the suit, upon the theory 
of injuria absque damno. 


In view of the inclination of the courts to 
favor an insured who has been prejudiced 
by the improvident action of his own in- 
surer, payment may not be necessarily im- 
posed as a condition precedent to an action 
against the insurer provided the insured may 
show that he has in fact suffered damage 
in another form. 


Plaintiff instituted an action in New 
Hampshire against defendant to recover 
damages for personal injuries which she 
allegedly suffered. Defendant was insured 
in the Lumbermen’s Mutual Casualty Com- 
pany for $5,000. Plaintiff offered to settle 
within the limits of the policy but the in- 
surer rejected her offer. She obtained a 
verdict for $7,500 and the insurer paid $5,000. 
Defendant did not make any payment in ex- 
cess of the policy limits so plaintiff sued the 
insurer to recover the bdlance due on her 
judgment against defendant because the in- 
surer had rejected her offer of settlement. 


In Duncan v. Lumbermen’s Mutual Casualty 
Company, 10 CCH AvutTomoBILe CAsEs 970, 23 
Atl. (2d) 325, 91 N. H. 349 (1941), the court 
stated: 


“While a liability insurance company may 
be liable to its insured for negligence in fail- 
ing to adjust a claim covered by its policy 
of insurance (Douglas v. United States Fidelity 
and Guaranty Company [cited previously]; 
Cavanaugh Bros. v. General, etc., Assur. Cor- 
poration [cited previously], it does not follow 
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that the claimant may complain of the negli- 
gence in question, for the duty of the insurer 
to exercise care in the handling of a claim 
against the insured arises from the relation- 
ship created by the policy. Douglas v. United 
States Fidelity and Guaranty Company 
[cited previously]. The rule of Sanders v. 
Frankfort, etc. Insurance Co... . [cited pre- 
viously], cannot be expanded to cover the 
present situation, since the policy here in- 
volved contains no provision for indemnity 
beyond the requirement that the insurer 
shall satisfy the judgment against the in- 
sured to the amount stipulated in the policy. 
This the defendant company has done. 
Lumbermen’s Mut. Casualty Co. v. Yeroyan, 
90 N. H. 145, 147, 5 A, 2d 726. 


“An insured defendant who has paid a judg- 
ment in excess of the amount for which he is 
insured may of course recover the excess 
from the insurance company on proof that 
the company has negligently failed to set- 
tle the claim within the policy limit, This was 
the situation in the Douglas case. But ‘lia- 
bility for negligence is imposed only for in- 
juries resulting from the particular hazard 
against which the duty of due care required 
protection to be given’. (Flynn v. Gordon, 
86 N. H. 198, 202, 165 A. 715, 717) and the 
duty of an insurance company to protect its 
insured against liability cannot consistently 
be extended to include protection to the one 
who is seeking to hold the insured liable. 


“In short, conduct to be legally wrongful 
must contravene some duty which the law 
attaches to the relation between the parties 
(Garland v. Boston & M. Railroad, 76 N. H. 
556, 565, 86 A. 141, 46 L. R. A., N. S. 338, 
Ann. Cas. 1913 E, 924) and it is clear that no 
relationship here exists between Mary K. 
Yeroyan and the defendant company which 
would permit the maintenance of the present 
action.” 


Judgment in favor of the carrier was 
affirmed. 


To similar effect was the case of Francis 
v. Newton, 27 CCH AvutomosiLe Cases 643, 
43 S. E. (2d) 284, 75 Ga. App. 341 (1947). In 
that case Newton, who had $5,000 insurance 
coverage, was sued by Francis. Judgment 
was obtained in the sum of $7,500. The in- 
surer paid its limit of $5,000. Thereupon 
Francis endeavored to collect the excess 
from the insurer. Judgment was rendered 
in favor of the insurer on demurrer and 
affirmed upon appeal by the Georgia Court 
of Appeals, with the following observation: 


“While an automobile liability insurance 
company may be held liable for damages to 


I L J — October, 1950 


VIM 


rli- 
rer 
im 
yn- 


ted 


re- 
he 
in- 
ity 


in- 


iat 


as 
la- 
n- 
rd 
ed 


he 
its 


ne 


as 


3, 
In 
ce 
nt 
n- 
yn 


ss 


dd 
id 





VIIM 


its insured for failing to adjust or com- 
promise a claim covered by its policy of 
insurance, where the insurer is guilty of neg- 
ligence or of fraud or bad faith in failing 
to adjust or compromise the claim to the 
injury of the insured (Cavanaugh Bros. v. 
General Accident Fire & Life Assurance Cor- 
poration; Douglas v. United States Fidelity & 
Guaranty Co. [both cited previously]; Tiger 
River Pine Co. v. Maryland Casualty Co., 163 
S. C. 229, 161 S. E. 491; Tyger River Pine Co. 
v. Maryland Casualty Co. [cited previously] ; 
J. Spang Baking Co. v. Trinity Universal In- 
surance Co., Ohio App., 68 N. E. 2d 122; Amer- 
ican Mutual Liability Insurance Co. of Boston 
v. Cooper [cited previously]; Maryland Casu- 
alty Co. v. Elmira Coal Co. [cited previously], 
it does not follow that a person injured 
by the insured and who is not a party 
to the insurance contract may complain of 
the negligence or bad faith of the in- 
surér towards the policyholder in fail- 
ing to adjust or compromise a claim against 
such policyholder, for the duty of the insur- 
ance company to use ordinary care and good 
faith in the handling of a claim against its 
insured arises out of the relationship cre- 
ated by the contract or policy of insur- 
ance and there is no fiduciary relationship 
or privity of contract existing between the 
insurer and a person injured by one of its 
policyholders.” 

It is readily apparent that issues frequently 
arise between an insurer and a reinsurer. One 
important instance illustrating such a situa- 
tion was involved in American Fidelity & 
Casualty Company v. All American Bus Lines, 
33 CCH AvuTOMOBILE CAsEs 62, 179 F. (2d) 7 
(CA-10, December 28, 1949). In that case 
All American Bus Lines had $20,000 insur- 
ance coverage. The primary insurer, for 
$10,000, was the American Fidelity & Cas- 
ualty Company and the reinsurer, also for 
$10,000, was the Security Mutual Casualty 
Company. While these two policies were 
in force a woman was injured, and sued for 
$30,500. She obtained a verdict in the sum 
of $25,000. While the appeal was pending, 
the judgment was compromised for $17,500. 
The primary insurer paid $10,000 and the 
bus company paid the excess of $7,500. The 
excess insurer reimbursed the bus company 
for its payment of $7,500. The insured then 
sued the primary carrier for repayment of 
the sum of $7,500 and a verdict was rendered 
in favor of the assured because of the bad 
faith and gross negligence of the insurer. 
The circuit court of appeals reversed the 
judgment upon the ground that modern 
statutes had abolished the distinction be- 
tween law and equity and required that ac- 
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tions be brought in the name of the real 
party in interest. Since the insured, who 
had been paid in full by the reinsurer, was 
not the real party in interest, it was not 
entitled to bring an action against the pri- 
mary insurer even though the primary in- 
surer was a third-party tortfeasor because 
of its bad faith. The cause of action against 
the primary insurer, however, does not extend 
to the reinsurer or excess carrier. Jackson 
v Citizens Casualty Company of New York, 
14 N. E. (2d) 446, 277 N. Y. 385; Gutride 
v. General Reassurance Corporation, 4N. Y.S. 
(2d) 387, 167 Misc. 608 (1938). 


While there is no privity of contract be- 
tween a claimant and an insurer, the claim- 
ant may sue on the policy as a judgment- 
creditor under the insurance law of such 
states as New York (Section 167, Insurance 
Law). Nevertheless, the injured claimant, 
even though a judgment-creditor, may not 
sue to recover payments in excess of the 
policy limits nor can the excess carrier sue 
to recover against the primary carrier even 
though the excess carrier be without fault 
and the primary carrier be guilty of gross 
negligence or bad faith. The right to sue 
for excess payments is vested solely in the 
insured who must show payment in full, or 
on account, or some other damage by reason 
of the existence of the excess judgment, to 
maintain his action against the insurer. 


Proposed Legislative 
Enactments 


In 1949 a bill was introduced in the Ohio 
Senate with respect to excess liability and 
passed by a vote of twenty to ten. It pro- 
vided that in the event an offer of settlement 
within the policy limits was rejected by an 
insurer, without the consent or approval of 
the insured, the insurer would then be liable 
if the eventual judgment were in excess of 
the policy limits. 

In the 1950 Legislature of the State of 
New York a bill was introduced to amend 
Subsection 2, Section 167 of the Insurance 
Law, relating to the provisions of motor 
vehicle liability policies, to additionally pro- 
vide that in any case where notice is given 
to the insurer by or on behalf of an injured 
person, or any other person, of a claim 
against the insured exceeding the amount of 
the applicable limit of coverage, the insurer 
shall immediately give written notice of such 
fact to the insured, and of the liability of 
the insured for any settlement or judgment 
exceeding the amount of such coverage, and 
shall advise the insured of his right to be 
represented by counsel. Failure to give such 
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notice would subject the insurer to liability 
for the full amount of any settlement or 
judgment; and the bill would further pro- 
vide that in any case where the insurer re- 
fused or neglected to accept a bona-fide 
offer to settle the claim of an injured person 
or any other person within the amount of 
the applicable limit, the insurer shall be 
liable for the full amount of any subsequent 
settlement or judgment. This bill was never 
voted out of committee. 

There may be anticipated in those and in 
other states more extensive efforts for the 
passage of laws which, if enacted, would 
make the insurer liable for the excess even 
though the insurer acted in good faith and 
without negligence. 


Conclusion 


The potential of liability insurance may be 
as wide as the prairies and as high as the 
mountains. The courts are permitting in- 
quiries of microscopic detail as to the vigi- 
lance and efficiency with which an insurer 
acts to protect the interests of its insured 
when notified of the existence of the claim. 
It is incumbent upon the insurer that its 
personnel be composed of men of experience 
who act diligently and zealously, not only 
to serve the insurer but to protect faithfully 
and assiduously the interests of the assured. 


Recommendations of investigators should 
be somberly weighed, Is the claimant seri- 
ously injured? Can he establish painful and 
permanent sequelae? If so, the insurer has 
some justification to anticipate that a verdict 


of substantial proportions may be obtained, 
a verdict above the policy coverage. The 
insured and the insurer are thereupon jointly 
and severally involved, and the insured, though 
completely dependent upon the advice of 
counsel and defense interposed by his in- 
surer, may be carrying the far greater haz- 
ard. The report of the insurer’s examining 
doctor may be the yardstick. 


The attorneys retained to defend the in- 
sured should be competent, erudite mem- 
bers of the bar, who are specialists in that 
phase of litigation. Whether they be en- 
dowed with the right to settle or not, their 
advice and recommendations should not be 
lightly regarded by the home office. The 
general in the field is confronted with the 
personal aspects of the contest and may 
have far better judgment as to the tide of 
battle than the staff some distance away in 
headquarters. 


In short, for the protection of all con- 
cerned, the insurer must continually keep a 
skillful finger on the pulse of the claim and 
the case. 


Mindful of the vagaries and vicissitudes 
of contemporaneous jurisprudence, when ex- 
cesses were no less prevalent than now, 
Dr. Samuel Johnson philosophically observed : 


“Testimony is like an arrow shot from a 
long bow; the force of it depends on the 
strength of the hand that draws it. Argu- 
ment is like an arrow from a crossbow; 
which has equal force though shot by a 


child.” [The End] 





The Law of Libel 
As Applied to Newspapers 


By EUGENE NOGI—of Nogi, O'Malley & Harris, Scranton, Pennsylvania 


EWSPAPER and magazine publishers, 

radio broadcasters and all those en- 
gaged in gathering and disseminating news, 
not to mention the lawyers who may rep- 
resent them, are frequently confronted with 
the vexing problem as to whether or not 
a particular article or news item is defam- 
atory. If it is defamatory it may render 
the publisher liable in damages. The ques- 
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tion of whether or not it is defamatory may 
and often does provoke conflicting opinions 
even among the higher courts of our land. 
A recent case dealing with this problem 
and the difficulties inherent therein is Mc- 
Andrew v. Scranton Republican Publishing 
Company, 364 Pa. 304, 67 Atl. (2d) 730. 


The McAndrew case had its beginning in 
1946 in the little town of Mayfield in north- 
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eastern Pennsylvania on a quiet Sunday 
afternoon. It seems, as the story goes, that 
politically minded Lackawanna County, in 
which Mayfield is located, was in the midst 
of a red-hot election campaign preparatory 
to the voting for a Congressional representa- 
tive and a state senator. One Fraser P. 
Donlan, a young Marine Corps captain and 
hero of Iwo Jima, where he had lost a leg, 
was the Republican candidate for state 
senator. He had as his running mate, James 
P. Scoblick, who was campaigning for Con- 
gress. On the Sunday in question, Polish 
Hall in Mayfield was the scene of a political 
rally, and all candidates and their supporters 
were invited. Captain Donlan and Mr. 
Scoblick, among others, attended. Speeches 
were made and according to the later testi- 
mony the candidates were not the only ones 
heard. Matthew B. McAndrew, the eventual 
plaintiff in the case, likewise was present, 
he then being the Democratic Chairman of 
the nearby Borough of Archbald. While at 
the meeting McAndrew made a speech, and 
the seeds of litigation were sown. There 
have been many and varied accounts of 
what McAndrew said that day, but be that 
as it may, his remarks were brought to 
the attention of the city editor of the Scranton 
Tribune, a morning daily published by the 
Scranton Republican Publishing Company. 
The Monday issue of defendant’s paper car- 
ried on page two this story: 

“CAPT. DONLAN ROUTS HECKLERS 

WHO ACCUSE HIM OF TRYING TO 
GET SYMPATHY VOTES 


“Three Court House employes threw a 
political meeting in Polish Hall, Mayfield, 
into wild confusion yesterday afternoon and 
were promptly denounced from the floor 
when their spokesman charged Capt. Fraser 
P. Donlan, Republican nominee for State 
Senator, was using his uniform and the flag 
to get sympathy votes. 

“Reflecting the panic that Capt. Donlan’s 
candidacy has created in the Democratic 
leadership, Matthew McAndrew, Chief Deputy 
in the County Treasurer’s Office, and an 
Archbald politician for many years, took 
the platform and declared that the wounded 
Marine officer was trying to get sympathy 
votes with his uniform and by carrying the 
flag. 

“JUST A LITTLE COMMUNISM 

“McAndrew, in the course of his blister- 
ing attack on the Republican candidates, 
took occasion to reply to G. O. P. charges 
that Communism found a home in the 
Democratic Party. He apoligized by saying 
‘of course, we all have to have a little Com- 
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munism today’. 


Federation of Insurance Counsel Convention 


As it later developed the city editor of 
the Tribune, Mr. Phillips, had been told of 
McAndrew’s speech and the disturbance 
which is said to have resulted therefrom by 
a leading Republican lawyer of the area; 
after Scoblick, the Congressional candidate, 
and another lawyer, who was then the Sec- 
retary of the Republican Party, had assured 
the city editor that this lawyer’s version of 
the happenings at the meeting was correct, 
the newspaper published the article. 

McAndrew immediately denounced the 
story as false and demanded that the paper 
retract. No retraction being forthcoming, 
a libel action asking $50,000 in damages was 
commenced against the newspaper. 


In his preliminary pleadings McAndrew 
relied mainly on two portions of the article: 
First, he said that the false report that he 
had charged a reputable Marine veteran 
and hero with using his uniform and the flag 
to get votes held him up to the public as 
being unpatriotic and unfriendly ‘to returning 
servicemen generally; and, secondly, he con- 
tended that when the newspaper claimed he 
stated that “we all have to have a little 
Communism today,” he was falsely painted 
as a Communist and a foe of our country 
who favored its overthrow by force. 


Although claiming grievous injury as a 
result of the alleged libel, Mr. McAndrew 
did not specify any particular items of dam- 
age. He had not lost his position, nor had 
he suffered in any material or monetary 
way. 

Incidentally, Captain Donlan was still in 
the service at the time of the political meet- 
ing, and he did wear his Marine uniform 
at this rally. 


Trial of Case 


After several preliminary skirmishes dur- 
ing which little was determined and no one 
was helped or hindered, the case came on 
for trial before the President Judge of 
Lackawanna County, himself a war hero 
and presently a brigadier general, assistant 
division commander of the Twenty-eighth 
Division, recently recalled to active federal 
service. 

As a member of the law firm which repre- 
sents the defendant publishing company, it 
was my pleasure to take part as one of 
counsel in this trial. The case went to the 
jury despite our vigorous arguments, first, 
that as a matter of law no libel had been 
committed, and, second, that the newspaper, 
having had every reason to believe its in- 
formants, was justified in its publication. 
The jury, as juries so often will, found for 
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the plaintiff McAndrew in an obvious com- 
promise verdict in the amount of $900. The 
usual motions were made for a new trial and 
judgment in defendant’s favor, but they 
were unsuccessful; the case was then ap- 
pealed to the Superior Court of Pennsyl- 
vania. The superior court affirmed the 
verdict in favor of the plaintiff and the news- 
paper took the only step available to it and 
thereupon appealed to the supreme court, 
the highest court of the state. More than 
three years after the rally the Supreme Court 
of Pennsylvania, in one of the last decisions 
written by our late great Chief Justice 
Maxey, reversed the superior court and the 
trial court and ordered that judgment be 
entered in favor of the defendant. Thus, 
after several years of controversy, during 
which time at least fifteen judges of the 
courts of Pennsylvania had considered the 
matter, it was determined that the news- 
paper article had not libeled McAndrew and 
that the Scranton Tribune was justified in 
publishing it. 


Question of Libel 


Aside from the fact that this case is a 
vivid example of the dilemma in which a 
publisher may find himself, and is as a con- 
sequence a strong selling argument for libel 
insurance, it is particularly interesting from 
two other points of view. In the first place 
the McAndrew case involves an alleged 
libel by a newspaper, not particularly in 
what it printed about Mr. McAndrew, the 
plaintiff, but rather in what it reported that 
Mr. McAndrew had said. The law reports 
are replete with libel actions based upon 
what a newspaper has published about an 
individual, wherein it is claimed that the 
paper libeled the individual in what it said 
about him by holding him up to public 
ridicule and contempt. If a newspaper were 
to publish the report that a certain indi- 
vidual is dishonest in his business dealings 
or is an immoral person, there would be no 
question that if this repoft were untrue it 
would amount to an actionable libel against 
that person. In the McAndrew case the 
newspaper said nothing directly about Mr. 
McAndrew or his character; it merely re- 
ported that which it had been advised 
McAndrew had said. He claimed that by 
so reporting statements as being his own, 
the newspaper had libeled him. Thus, there 
was posed the rather intriguing problem as 
to whether McAndrew could have been 
libeled by the newspaper’s report, if what he 
is reported to have said about Captain Don- 
lan was not in itself libelous. The late Chief 
Justice Maxey in the course of his opinion 


750 






reasoned that what McAndrew is reported 
to have said about Donlan did not libel the 
Marine captain and proceeded to the con- 
clusion that being quoted as making these 
statements did not constitute a libel against 
McAndrew. The dissenting jurist did not 
agree with this reasoning but it would seem, 
nevertheless, to be sound. 

It is commonplace that in civil actions for 
libel truth is always a defense. In the 
McAndrew case the truth which was sought 
to be established as a defense was not that 
Captain Donlan was, in fact, using his uni- 
form and the flag to garner sympathy votes, 
but rather that McAndrew had said that 
Donlan was so using the uniform and the 
flag. It is without question that if McAndrew 
had made the statements reported, his action 
must fail. Thus, the jury’s verdict presup- 
poses that they found that McAndrew did 
not make the statements in question, and 
consequently all later appeals and opinions 
are based on this premise. 

In further discussing the effect of the 
statements made with regard to the use of a 
military uniform to obtain votes and the 
reliance upon mikitary exploits as a means 
of winning political elections, Chief Justice 
Maxey rather interestingly recalled that 
Presidents Taylor and Grant had achieved 
their high offices largely by reason of their 
military prestige, and using these two for- 
mer presidents as parallels concluded that 
if one had reported that either Taylor or 
Grant was trying to get sympathy votes 
with his uniform and by carrying a flag, 
there would be no grounds for an action of 
defamation by either of the candidates or 
by anyone else. In disposing of that portion 
of the alleged libel which involved the refer- 
ence to the flag, the court we believe took a 
very realistic attitude and likened the phrase 
used to the often-heard “waving the flag.” 
Deciding that there was no charge of dese- 
cration of the flag, the portion of the article 
relating to the use of the uniform and the 
flag was held not capable of a defamatory 
meaning as a matter of law. 


Question of Communism 


The other phase of this case which is of 
interest involved that rather innocuous re- 
mark: “. . . of course, we all have to have 
a little Communism today.” I must admit 
that when we first were informed that this 
was one of the grounds upon which the libel 
action was based, we were inclined to dis- 
miss it rather lightly. As a matter of fact 
during a preliminary argument the then 
president judge in commenting on this por- 
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tion of the article pointed out that as Com- 
munism related to Russia and as we were 
at the time of the rally friendly with the 
Soviet Republic, there could be nothing de- 
famatory in this remark. And again in the 
course of the trial the hearing judge stated 
that such a remark would mean very little 
to him. Notwithstanding all this, since it 
was one of the points upon which plaintiff 
relied, the remark has left its effect upon 
the law. 

As a result of this chance statement, 
whether actually made by McAndrew or 
not, the Supreme Court of Pennsylvania is 
now on record as deciding that: “To say a 
man is a Communist or is a Socialist is not 
to defame him.” This has caused much 
lifting of legal eyebrows and is not entirely 
in accord with the majority of the decisions 
in other states. The writer of the supreme 
court’s opinion sagely points out that to 
favor a little Communism does not mean 
that one favors the overthrow of our gov- 
ernment by force, or that he endorses any 
other illegal, immoral or unpatriotic pro- 
gram. Citing the Communist Party plat- 
form of 1948, the court goes on to illustrate 
that there is very little difference between 
Communism and Socialism, and that the 
Communist Party itself claims that it is the 
only bona-fide socialist party in America. 
Then referring to honors recetitly bestowed 
upon Norman Thomas, the leading Socialist: 
in America, the court logically concludes 
that there is nothing defamatory in this 
portion of the article. 


Newspaper’s Privilege 


The decision of the supreme court is 
finally based on another and distinct ground. 
It had been admitted throughout the trial 
that the publication in question was an ex- 
ercise by a newspaper of its privilege, and 
that it had not violated its privilege in the 
manner, motive or occasion of the publica- 
tion. Since such was the admitted fact, said 
the supreme court, the burden then passed 
to the plaintiff to prove that the defendant 
newspaper had abused its privilege. Plain- 
tiff offered no evidence at the trial of abuse 


of this privilege and thus failed to sustain 
his burden; consequently it was held that a 
verdict in favor of the defendant should 
have been directed in the lower court. 

In the long run this last pronouncement 
may well become the most important legal 
ruling of the McAndrew case. At the mo- 
ment, however, its implication upon the law 
of libel as it relates to articles which tend 
to hold one up as being unpatriotic or of an 
unpopular political tendency or belief gives 
it an important place among our current 
decisions. The fact that judges differed in 
their views of the issues of this case should 
encourage us as lawyers and heighten our 
faith in our judicial system. 


Other Cases 


In the famous Sweeney cases which arose 
simultaneously in several jurisdictions a few 
years ago, there was a pronounced differ- 
ence of opinion as to whether a paragraph 
contained in Drew Pearson’s syndicated 
column charging a Congressman with bigotry 
and prejudice was libelous in law or whether 
it merely was annoying and embarrassing. 
New York differed from Pennsylvania and 
Ohio and ruled the publication libelous. 
And in the much discussed O’Donnell case, 
356 Pa. 307, 51 Atl. (2d) 775, it required 
several trials and at least one appeal to the 
Supreme Court of Pennsylvania to deter- 
mine finally the extent of the liability arising 
out of a newspaper article which impugned 
the character and motives of a well-known 
Washington columnist. There is no definite 
test of liability in libel law. The McAndrew 
case is at most a strong indication of what 
is not libelous when patriotism is questioned 
and unpopular political beliefs are attributed 
to another. 

As an epilogue, it may be of interest to 
know that both Captain Donlan and Mr. 
Scoblick were elected, and that Senator 
Donlan recently achieved further distinction 
in the state senate as the sponsor of the 
Pennsylvania Veterans Bonus Law. Mr. 
McAndrew still is a capable and highly re- 
spected officeholder in a position of great 


trust. [The End] 


The Veterans Administration received 83,800 applications 
for National Service Life Insurance during August—three times 
the monthly average of 27,400 for the first seven months of 1950. 
The August total was the highest for any month during the 


past two and one-half years. 
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Social Insurance and Private ni. 


SOUND UNDERWRITING, SATISFACTORY COVERAGE AND GOOD CLAIMS 
ADMINISTRATION ARE ESSENTIAL TO THE ENCOURAGEMENT OF THE 
USE OF SOCIAL INSURANCE WITH THE PRIVATE ENTERPRISE SYSTEM 


<f) 





An address before the International Claim Association on September 18 


at White Sulphur Springs, Virginia 


N JULY 1, 1950, there began a new 

and interesting era in American social 
insurance. That is a date meaningful, too, 
for the hard-won freedoms which the pri- 
vate enterprise system protects and encour- 
ages, for on July 1, 1950, the New York 
State Disability Benefits Law became effec- 
tive. Under this new law the social services 
are expanded into new territory, and with- 
out recourse to the government monopoly 
so frequently urged as the method of pro- 
viding social services. 

If, under the New York law, benefit 
claims are processed fairly and paid prompt- 
ly, as they now are, with consequent satis- 
faction to the more than six million working 
men and women entitled to them under the 
law, it seems quite reasonable to hope that 
the trend toward socialization will have 
been braked and, perhaps, effectively stopped. 


There is no sound reason to believe that 
disability benefit claims administration can- 
not be handled effectively under a private 
enterprise social insurance’ system. Indeed, 
there is every reason to expect that, in 
actual practice, claims can and will be 
handled better, based on the long expe- 
rience and the extensive know-how the 
insurance industry has in group accident 
and health coverage. 


What is new is the new incentive for the 
insurance industry, and employers and 
employees too, to make a truly distinguished 
record in servicing disability benefits claims. 


That incentive lies in the very nature of 


the New York law, coupled with the chal- 
lenge the social planners have flung down 


752 


to the private enterprise system. Literally 
hundreds of thousands of employers and 
millions of workers in many other states 
are now looking to New York, watching 
with eager interest and genuine concern 
to see whether our new law functions well 
in actual operation. We are confident that it 
will, but that responsibility is not ours alone. 


The social planners know full well that 
enactment of the New York State Disability 
Benefits Law was a major set-back for 
them. They fought the bill in the state 
legislature, tooth and nail. Now their at- 
tack has turned against administration, and 
they are in full cry on the false scent that 
administration will break down within six 
months because, so they say, insurance will 
serve only its own selfish interests and ig- 
nore the welfare of the insured workers. 
They realize, perhaps better than you, that 
satisfactory functioning of a private enter- 
prise social insurance program will show 
up dramatically and in true colors their 
false claim that only government monopoly 
social insurances are feasible. 


All social insurance programs present 
problems. It is enough here to note that 
the tax-supported and government-operated 
schemes have their full share of these prob- 
lems and that satisfactory administration 
is not a guaranty that goes automatically 
with that type of program. We are discussing, 
however, the New York Disability Benefits 
Law, which fortunately is neither tax sup- 


ported nor government operated. 


One recognized problem under the New 
York law is, of course, sound underwriting 
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so that the forces of competition may be 
brought to bear on the values and protec- 
tion and services that are offered. You 
cannot get the advantages of competition 
in a monopoly scheme. A second problem 
is that of satisfactory coverage, so that the 
variety and range of benefits sought by and 
for millions of individuals with varying 
needs may be made reasonably available 
to them. That variety and range cannot 
be had under a tax-supported program, 
which levels everything down to a common 
denominator of coverage. A third problem, 
and the one I will discuss, is claims ad- 
ministration. 

It is appropriate, however, to note first 
that the insurance industry, as a whole, 
should perform to the highest level of all 
three of these standards. It should seek 
sound underwriting, offer satisfactory cov- 
erage and furnish good claims administra- 
tion, if private enterprise provision of social 
That is a 
result prayerfully to be sought by us all in 


insurance is to be encouraged. 


these difficult years of global struggle for 
survival of the free institutions which alone 
nurture and cherish our individual freedoms. 
Responsibility for good administration of 
disability benefits under the New York 
law takes on new and heightened signif- 
icance in the light of that struggle. It is a 
matter of concern to us all as citizens. 
The average citizen, to be sure, is less 
immediately aware of the importance of 
sound underwriting and satisfactory cov- 
erage than he is of his own personal need 
for the prompt and fair payment of claims. 
This emphasis on claims performance is 
understandable. It is a prime concern today 


of every sick and injured worker in the 


Social Insurance and Private Enterprise 


“Empire State.” It will continue to be 
the concern of all the hundreds of thou- 
sands annually who fall sick or are injured. 
Payment of benefits to them, promptly, as 
required under the law, and fairly, in ac- 
cordance with the terms of the provision 
of benefits made by their employers, is the 
sole purpose and the end result of the 
new program. 


Responsibility for claims administration 
is completely centralized under the govern- 
ment-operated social insurances. ‘These 
include the nationally administered Old-Age 
and Survivors Insurance, the federal-state 
program of unemployment insurance, and 
the Rhode Island Disability Benefits pro- 
gram. In each of those, government at some 
level has sole claims responsibility. 

The responsibility of government for 
claims administration under privately pro- 
vided social insurance is nonetheless real 
In New York 
State, administration of disability benefits 
is not linked to administration of the federal- 
state program of unemployment insurance, 
as it is in Rhode 
New Jersey. There is not a new agency 
of government for the program. In New 
York State, administration of disability 
benefits is linked to the other state disability 


because it is far less direct. 


Island, California and 


social insurance, the program you know as 
workmen’s compensation. Thus, without 
duplicating staff, an agency already equipped 
with experience and know-how in handling 
disability claims is given responsibility for 
the new disability program. 


Beneficiaries should not, and they will 
not, tolerate for very long, claims adminis- 
tration that is inadequate or unsatisfactory 
Their disapproval will be translated into 
effective action. The effects of the action 
vary with the type of program. If it is 
government operated, any serious break- 
down in claims administration is likely to 
result in the retirement of those responsible 
for administration. It is not so simple as 
that, nowadays, when a private enterprise 
social program is unsatisfactorily adminis- 
tered. The enemies of private enterprise 
are now too well organized and the pres- 
sures for socialization are far too great. 
Whenever it is generally believed that the 
private enterprisers have not performed 
adequately, private enterprise itself, on trial, 


may be retired in favor of a socialized 
program. 


It is not enough that claims administra- 
tion be good. The “big lie’ that Hitler 
exploited is being used already against the 
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New York law, and it is necessary to meet 
it with the kind of administrative perform- 


ance that will force the lie down the throats 
of the social planners. 


Fight for Private Enterprise 


Matters affecting claims administration 
under the New York State Disability Ben- 
ehts Law must, therefore, be viewed and 
discussed frankly in their relation to the 
social and political problems of our times, 
not merely as a matter of good business, 
important as that is and always should be. 
Advocates of private enterprise within the 
insurance industry now have a concern 
that far transcends their proper competitive 
concern to give good value and to serve 
well those whose benefits they provide, in 
order that business may be got and kept. 
They have a concern now, not yet well 
enough understood by enough people in 
the industry, to serve well so that every- 
one’s opportunity of doing business may 
be permitted to survive. We stand or we 
fall together in the fight for private enter- 
prise and for the unregimented freedom of 
employers and employees together to build, 
as they do in the matter of wages, above 
the statutory base. 


This new slant on the responsibility of 
the insurance industry has come as a novel 
and unwelcome idea to a few companies. 
The life companies, and those in the acci- 
dent and health field who do not have a 
workmen’s compensation line, have not been 
used to the right of government to insist 
on good claims performance, nor to gov- 
ernment review and determination of dis- 
puted claims. The casualty companies have 
worked with this concept of government 
and so are better adjusted to cooperate 
with it. The other companies are already 
showing this same cooperation for the most 
part. It is cooperation that is essential 
and should be volunteered by all without 
the necessity of resorting to force. 

To keep the record straight, it should be 
said that the state, under the New York 
law, does service directly a small percentage 
of claims. Those claims that are based on 
a disability commencing after the fourth 
weck of unemployment are pail out of the 
special fund Under normal employment 
conditions this is a small fraction of the 
total claims. In a time of relatively full 
employment, such as now, claims arising 
out of disabilities that begin during the 
fifth or a subsequent week of unemploy- 
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ment, up to the end of the twenty-sixth 
such week, are a small part of the total 
claims experience. 


Scme Claims Problems 

With less than three months of claims 
experience since the law became fully effec- 
tive last July 1, it is too early to generalize 
much about what claims problems will be. 
It is possible, however, to sort out certain 
items which, by their very nature, are tem- 
porary problems for the reason that they 
are matters incidental to the beginning of 
the new program and, therefore, will tend 
to disappear within a few weeks, certainly 
within the first few months of adminis- 
tration. 

Chief among these, as would be expected, 
are the questions that concern the signif- 
icance and force of the effective date of 
the new law. The statute clearly states that 
benefit payments under the law are required 
to be provided for the disabilities of eligible 
employees that begin on and after July 1, 
1950. A beginning date provision is usual 
in every new social insurance program, 
Yet some claims were filed in the mistaken 
notion that continuance beyond July 1 of a 
disability that commenced before then sup- 
ported payment of benefits for the disability 
period from and after that time. There 
was very little misunderstanding and almost 
no request for review by the New York 
State Workmen’s Compensation Board in 
the case of such claims disallowed by the 
special fund, because we explained care- 
fully and in detail the statutory provision 
that required disallowance of the claim. 
Some of the insurance companies, including 
some of the largest, rejected claims of this 
type, properly enough, but with the per- 
functory statement as cause for rejection 
that “disability began before July 1.” That 
was a missed opportunity for improving 
public relations, and it resulted, of course, 
in an unnecessarily large volume of rejected 
claims coming to the board with requests 
for review. Certainly the claimants in these 
cases knew that their several disabilities 
They frankly 
said so. It did nothing to clear up the 


had begun before July 1. 


misunderstanding merely to tell them a 
fact they already knew. What they did not 
know, and should have been told, was why 
under the law the continuance of such a 
disability beyond July 1 did not entitle them 
That was what they did not 
know, for if they had known it they would 
most certainly not have filed their claims. 
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This problem is fast being resolved by time, 
but it is worth mentioning, to alert the 


industry to the need for making its proper 
claims determinations fully understandable 
to those for whom its advice is intended. 

We are now receiving claims based on 
the recurrence, after July 1, of a prior 
disability. Such claims, of course, are prop- 
erly payable to eligible employees. The law 
so requires. 

Another problem, which would occur only 
in conjunction with the inauguration of 
a new program, concerned the claims that 
were filed by claimants whose disabilities 
commenced on or after July 1 but who were 
not employed when the disability began 
and who had been unemployed less than 
four weeks at that time. Some such claims 
at first were rejected by carriers, on the 
mistaken theory that employment on July 
1 was essential to eligibility. It is clear 
that this is not so, and that responsibility 
for paying such claims rests on the last 
“covered” employer for whom the em- 
ployee had worked within a period of four 
weeks before disability commenced. Now 
that four weeks have elapsed since July 1, 
this particular problem has all but dis- 
appeared. 

The close tie between the administration 
of disability benefits and workmen’s com- 
pensation was aptly illustrated in the first 
referee decision under the new law. A 
claim for workmen’s compensation benefits 
had been filed, the disability alleged to be 
due to an employment accident that oc- 
curred before July 1. The disability like- 
wise had begun before July 1. The carrier 
on the workmen's compensation risk con- 
troverted that claim, on the ground that 
there had been no work accident, that 
whatever disability the claimant suffered 
was not causally related to any work accident, 
and that therefore he was not entitled to 
be paid workmen’s compensation benefits. 
The claimant, therefore, asked to have dis- 
ability benefits paid for the period of his 
disability from and after July 1. The ref- 
eree rightly held, since the record showed 
the disability was one that began before 
July 1, that there was no right at law to 
receive disability benefits. The case has, 
therefore, proceeded to determination on 
the workmen’s compensation issues. 

This case was interesting not so much 
for what it held, but because it in- 
ferred that on the facts stated, if the dis- 
ability had begun on or after July 1, 1950, 
the carrier on the disability benefits risk 
would have been required to pay disability 


Social Insurance and Private Enterprise 


benefits forthwith, subject, of course, to a 
right of reimbursement from the workmen’s 


compensation carrier if and when workmen's 
compensation liability was established. The 
important point is that under the new law, 
with respect to disabilities that begin on 
or after July 1, 1950, the disabled eligible 
employee will receive disability benefits 
promptly in every controverted workmen’s 
compensation case in which the fact of dis- 
ability is conceded or established, and the 
other essentials to disability benefits, such 
as qualifying employment with a “ 
employer. 


covered” 


There are other claims questions, deter- 
mination of which is establishing precedents 
that will prove useful in the prompt and 
orderly processing of claims for many years 
to come. The application of such precedents 
by all carriers to all claims that fall into 
the same category will make claims admin- 
istration easier and more _ satisfactory. 
These decisions should, therefore, be studied 
carefully and understood fully by every 
member of the claims staff of every carrier. 
Typical of these types of precedent-making 
determinations are those affecting the 
computation of wage rate, as to what are 
days of disability, what is the effect of the 
several exclusions under Section 205, who is 
liable for disabilities that begin during any 
given week of an industrial dispute and 
many like issues that have general interest 
and wide application. 


In this consideration of precedents, two 
important factors should be noted. One 
is that there is a basic difference between 
the rights of claimants where only statutory 
benefits are provided and those for whom 
there is provision of plan benefits. Many 
determinations under the statute are clearly 
inapplicable to plans, and reference should 
always be made to the conditions of the 
plan in order to ascertain what the rights 
of the claimant are. The other factor, im- 
portant to bear in mind, is the basic statu- 
tory distinction between the administrative 
powers and determinations of the chairman 
and the judicial powers and decisions of the 
board and of its referees. Unless and until 
reversed by the courts, the decisions of 
the board are final. Such decisions are 
final, in any event, on all issues of fact, 
appealable to the courts only on issues of 
law. Administrative determinations are 
advisory only in matters that affect claims, 
but the close working arrangement between 
the board and its chairman—unique in social 
insurance programs—insures a maximum of 
understanding and a minimum of difference. 
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Finally, there are those claims questions 
peculiar to the individual case, which can 
have little application outside that par- 
ticular case. Among these are the questions 
as to whether or not a claimant worked in 
covered or noncovered employment, whether 
in the case at hand the fact of disability 
is established, what the claimant’s wages 
were on which his benefits are to be com- 
puted, which is the carrier on the risk and 
sundry other such matters. Most of these 
questions are resolved through careful 
claims examining and through conferences 
and correspondence with the claimant, his 
doctor, the last employer or the carrier, 
as the kind of fact that is in doubt may 
require. It should be observed that such 
questions are easily resolved, taking time 
and patience, to be sure. Physicians, em- 
ployers, carriers and claimants, as they gain 
experience in claims filing and reporting, 
will increasingly provide the required infor- 
mation, so that it may be at once available 
to the carrier or the special fund, as the 
case may be. 


For the most part, employers, employees 
and physicians are cooperating well in the 
use of the two simple forms of claim and 
disability statement that have been devised 
and prescribed for use under the law. 
Nothing that would be adequate could be 
much easier to fill in. Nearly everyone 
welcomes the new uniformity in disability 
certification by doctors all over the state 
and for all carriers —everyone, that is, 
except the very few carriers who are so 
wedded to their own ways and so oblivious 
of social insurance claims administration 
needs that it has been necessary to compel 
compliance with the requirement that the 
board form of claim and disability statement 
shall be used, and not some variation pecu- 
liar to each separate carrier. There is no 
limitation whatever on the information the 
carrier may require from the insured em- 
ployers. What is required is that the form 
of claim the employee files and the form of 
disability statement the physician makes 
shall be on the board form. These forms 
are available in almost every hospital, 
through the offices of the sixty-two county 
medical societies, at all public and many 
private welfare agencies, from employers, 
at union headquarters or at the offices of 
most physicians who practice in the state. 
It is evident enough, even this early in our 
claims experience, that a great deal of con- 
fusion has been eliminated and the cost to 
carriers incident to having their particular 
claim form filled out has been cut down, 
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a significant saving in the cost of claims 
administration important under any social 
insurance program. 


Form DB-451 


Whenever the carrier rejects a claim, it is 
necessary to fill out Form DB-451, stating 
clearly the reason or reasons for rejection, 
and the completed form must be sent to the 
claimant at once. 


The claimant, if he believes that his claim 
does not warrant rejection, may then fill 
in the request for review on the reverse 
side of Form DB-451 and send it to the 
board. The clear statement by the carrier 
of the reason for disallowing the claim 
serves, therefore, two useful purposes. It 
will, if it is a sound reason, usually convince 
the claimant that his claim is not allowable 
and thereby will greatly reduce the review 
examining work and hearing load of the 
board. Moreover; in cases which do come 
to the board for review, the clear statement 
of the carrier’s reason for claim rejection 
will be valuable to the board in expediting 
the review examining of the claim. Many 
telephone calls and much correspondence 
can be spared, and these waste time and are 
costly in claims administration. 


The referees of the board hold scheduled 
hearings every month in ninety-seven cities 
and towns throughout the state. Last year 
there were 475,990 such referee hearings in 
workmen’s compensation cases. Several 
hearing parts are held every day, five days 
each week, in the New York City board 
offices and in Buffalo and Albany. At Bing- 
hamton, Rochester and Syracuse there are 
referee hearings every week. 


Hearings are held frequently in all other 
principal industrial cities, including Niagara 
Falls, Batavia, Lockport, Jamestown, 
Dunkirk, Elmira, Oswego, Watertown, 
Ogdensburg, Utica, Rome, Schenectady, 
Troy, Plattsburg, Hudson, Kingston, Pough- 
keepsie, Newburgh, Port Jervis, Yonkers 
and Mineola, to mention some but not all 
of the regular referee hearing points. When 
a claimant is unable to be at a regularly 
scheduled hearing point and his testimony 
is needed, a bedside hearing is arranged at 
his home or in the hospital. 


The same practice will, in general, be 
followed in the scheduling of disability 
benefits hearings, as prevails in workmen’s 
compensation cases. At hearing points with 
the heaviest case loads, it is likely that 
special referees will be assigned to the 
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disability benefits parts. At the itinerant 
hearing points, a disability benefit part will 
be scheduled on the same day as the work- 
men’s compensation part or parts in that 
city or town. In this way duplication of 
hearing staff will be advised, keeping down 
the costs of administration. Prompt sched- 
uling of hearings in disputed claims will 
be possible, and each claim will be heard 
at the hearing point nearest to the claim- 
ant’s place of residence for maximum con- 
venience of the claimant and his attending 
physician, 


1,300 Physicians 
Newly Authorized 


It is interesting that since the new Dis- 
ability Benefits Law was passed, more than 
thirteen-hundred physicians who were not 
previously authorized to render medical 
care under the Workmen’s Compensation 
Laws have applied for such authorization 
and received it. A very few such applica- 
tions were denied, for one reason or another; 
but the fact remains that most of the prac- 
ticing physicians in the state who wish to 
do so, may attain the legal status required, 
easily and without personal expense, if they 
are regularly to certify disabilities for their 
patients under the Disability Benefits Law. 
Any physician licensed in New York State 
who has treated a claimant in an emergency 
may certify to that disability on the original 
claim. Bona-fide residents of other states, 
eligible for benefits, may have their dis- 
abilities certified in the first instance by 
their attending physicians at their place of 
residence. However, if the board author- 
ization is lacking, it should be evident that 
more precise claims inquiry may become 
necessary than is the case when full infor- 
mation as to the physician’s training, expe- 
rience, hospital affiliations and _ specialist 
status, if any, is readily at hand in the 
board files. 


A relatively minor problem, but one that 
offers excellent opportunities for promoting 
understanding and improving public rela- 
tions, has to do with claims that are some- 
times filed with the wrong carrier, with the 
special fund instead of with the carrier, or 
vice versa, Occasionally, but not often, 
claims are filed on the wrong form, and 
either more or less information is given 
than is required to process the claim 
promptly. If it is more, no harm is done. 
If less, steps must be taken. In all such 
cases it is not good enough practice merely 
to reject the claim for a legalistically stated, 
correct reason. 


Social Insurance and Private Enterprise 


The special fund has had a few such 
cases, and we have referred every such 
case to a field representative. Sometimes 
it was the physician’s office staff that picked 
up the wrong claim form. A visit to the 
office, with a courteous explanation of what 
is required, already has done and is doing 
more good to improve understanding of 
claims procedures than reams of paper or 
a flood of telephone calls could do. Some- 
times the personnel staff of the employer 
was mixed up, as between the carrier on 
an old plan and the carrier covering other 
employees under the new law. These mat- 
ters are not serious, and among thousands 
of claims already filed they are indeed small 
in number. Nevertheless, I recommend to 
all claims staffs that the opportunity for 
cementing cooperation, through extra serv- 
ice gladly given to correct errors in claim 
filing, should not be overlooked. 


Of the five states that have already en- 
acted disability benefits laws, New York 
is the only state that has adhered to the 
private enterprise pattern. 


Rhode Island has a state monopoly. Cali- 
fornia, New Jersey and Washington have 
state monopolies, with the privilege of 
“contracting out” into insurance under pen- 
alty conditions. In New York, and only 
in New York, is the employer required to 
take steps to provide coverage without the 
refuge of a tax-supported scheme to cure 
his default. 


In Massachusetts, where controversy has 
been raging as to whether the disability benefits 
program proposed there should be provided 
through private enterprise or state monop- 
oly, it is interesting to observe that the 
governor recently changed his views and 
has now publicly advocated a privately 
insured program, in important ways similar 
to the New York law. 


“The proof of the pudding is in the eat- 
ing.” Will claimants be satisfied with claims 
performance under the privately provided 
disability benefits programs? We believe 
they will, but this challenge is even more 
to the carriers than it is to state adminis- 
tration. If the pressures for good claims 
performance in the industry are as strong 
as are the pressures for enactment of this 
type of legislation, no one can doubt the 
result. We shall have avoided, fortunately 
and with beneficent consequences extending 
far into the future, the expansion of social- 
ized schemes. We may then all rejoice 
together in a return to private enterprise 
social insurance programs. [The End] 
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New Officers for F. I. C. 


At the Tenth Annual Convention of the 
Federation of Insurance Counsel, held in 
Atlantic City in September, John Alan 
Appleman, of Urbana, Illinois, was elected 
president. A Chicago attorney, Charles B. 
Robison (whose convention speech appears 
at page 726), will serve as executive vice 
president. Samuel M. Hollander, of Newark, 
New Jersey, is to continue as secretary- 
treasurer, 

Chairman of the Board of Governors will 
be George Henry Tyne, retiring president. 
He is assistant general counsel of the Na- 
tional Life & Accident Insurance Company, 
Nashville, Tennessee. 


Committee 
for Standard Definitions 


Commissioner Artemas C. Leslie, as chair- 
man of the Committee for the Definition and 
Interpretation of Underwriting Powers of 
the National Association of Insurance Com- 
missioners, has announced the appointment 
of an industry committee pursuant to a plan 
to create standard definitions. 

The Commissioners’ committee which 
recommended adoption ‘of the plan stated 
that the “proposed plan represents a for- 
ward step in a voluntary program of indus- 
try to assist in an orderly transition to the 
exercise of full multiple line powers. It 
offers a voluntary basis for achieving rea- 
sonable uniformity in reporting for tax, sta- 
tistical, reserve and other purposes.” 

The industry committee presenting the 
plan was of the opinion that, among other 
things, the plan could be helpful in that it: 
(1) could assist in basing experience upon 
a reasonably uniform system of classifica- 
tion by placing kinds of insurance in broad 
categories and thus aid in the administration 
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of rate regulatory laws, (2) could afford 
assistance to supervisory authorities in in- 
terpreting regulatory statutes, (3) could 
serve as a working guide to help fix the 
scope of any regulatory statute which failed, 
in the section defining its scope, (4) could 
aid in the avoidance of unnecessary over- 
lapping in the scope of activities undertaken 
by rating and statistical bureaus and (5) 
may point out the way to solution of prob- 
lems which arise when different tax rates 
or laws apply to various kinds of insurance 
or combination thereof. 

The announcement of the appointment of 
the committee is the first step to consum- 
mate the plan and bring it into actual operation. 


Canadian Licensing 
Requirements 


A summary of Canadian licensing require 
ments for companies domiciled in the United 
States has been prepared and released by 
the Health and Accident Underwriters Con- 
ference to its member companies. 

The summary includes a breakdown of 
the requirements for each of the ten prov 
inces of Canada as well as a summation of 
the federal requirements. Correspondence 
should be directed to the conference office 
at 176 West Adams Street in Chicago. 


Committee on Commissions 
Dissolves 


The Joint Industry Committee of twelve, 
set up last February “to study ways and 
means of maintaining stable conditions with 
respect to commissions,” agreed to dissolve 
since no substantial accord could be reached 
at its final meeting held on September 21 
in New York, Marcus Abramson, secretary 
of the committee, announced, 
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News .. Articles . 


American Association of University 
Teachers of Insurance.— This group 
will meet in joint sessions with the 
American Economic Association and 
the American Statistical Association at 
the University Club in Chicago, Illinois, 
from December 27 to 29. Room reserva- 
tion requests should be directed to Mr. 
John M, Breen, Lumbermen’s Mutual 
Casualty Company, Mutual Insurance 
Building, Chicage 40, Illinois. 


American Bar Association.—The In- 
surance Section of the American Bar 
Association met in the latter part of 
September at the Willard Hotel in 
Washington, D. C. Some of the im- 
portant papers presented at this meet- 
ing will be published in the November 
issue of THE INSURANCE LAW JOURNAL. 


Association of Life Insurance Medi- 
cal Directors of America.—The annual 
meeting will be held at the Hotel Statler 
in New York City on October 19 and 20 

Health and Accident Underwriters 
Conference.—An expanded program of 
meetings on accident and health insur- 
ance has been planned by the Health 
and Accident Underwriters Conference. 
There will be sessions on group, hos- 
pital and medical insurance as well as on 
underwriting problems and developments 
These will be carried out through a 
series of regional meetings and special 
topical meetings. 

The first of the five regional meetings 
is scheduled for Columbus, Ohio, on 
October 23. Other regionals will be 
held in the following cities: Minneapolis, 
November 20; Philadelphia, December 
4; Kansas City, February 26, 1951; and 
Dallas, February 28, 1951. The regional 
meetings are informal, roundtable sessions 
devoted to current developments in ac- 
cident and health insurance. Because 
of their proximity to home offices of 
member companies in the various areas 


where the meetings are scheduled, the 


discussions have proved to be valuable 


The Joint Industry Committee, consisting 
of six representatives of the insurance com- 
panies—three from fire and allied lines and 
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WHERE INSURANCE MEN WILL MEET 


for home office underwriters, claim men 
and other personnel in accident and 
health departments. 

The underwriting committee of the 
conference has scheduled an underwriting 
forum to be held at the Hotel Fonte- 
nelle in Omaha, Nebraska, on October 
31. The chairman of the conference 
underwriting committee is J. M. Wick- 
man, North American Life and Casualty 

\ three-day meeting is scheduled to be 
held in Chicago on February 5-7 on hos- 
pital, medical and group insurance devel- 
opments. The first day will be devoted 
to discussions on hospital and medical 
insurance, with the hospital insurance 
committee, I. A. Weaver, Secured Cas- 
ualty, chairman, and medical insurance 
committee, Howard LeClair, chairman, in 
charge of the program. 

The third annual group insurance 
meeting of the conference will follow 
on the next two days with the group 
insurance committee of the conference, 
G. H. Hipp, Employers Mutual Lia- 
bility, chairman, in charge. 

Climaxing the conference meetings 
will be the fiftieth annual meeting to be 
held in Detroit on May 14-16, 1951. 
This golden anniversary meeting will 
be held in the city where the conference 
was first organized. Chairman of the 
fiftieth annual meeting committee is 
P. G. Korn, National Casualty, and 
chairman of the special golden anni- 
versary committee is G. F. Manzelmann, 
president, North American Accident. 


National Association of Insurance 
Commissioners.—The midwinter mect- 
ing will be held at the Biltmore Hotel 
in Los Angeles, California, from De- 
cember 10 to 15. 


Third Hemispheric Insurance Con- 
ference.—This conference will meet in 
Santiago, Chile, from October 4 to 10. 

Thirty-eighth National Safety Con- 
gress and Exposition.— This year’s 
meeting will be in Chicago, Illinois, 
from October 16 to 20. 





three from casualty and allied lines—and six 
producer representatives, consisting of three 
brokers and three agents, has held 





four 
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meetings since its formation, at which various 
phases of the problem and possible solutions 
were discussed, 

At the meeting of this committee held on 
September 21, representatives of the agents 
and of some of the brokers groups reported 
that they favored and would seek the intro- 


f legislation at the next session of 





the New York legislature to authorize con- 
cert of action by brokers and agents with 
respect to commissions, On the other hand, 
representatives of the company groups and 
of one of the brokers groups were opposed 
o enabling legislation at this time. 

When no agreement could be achieved, 
the Joint Industry Committee determined to 
dissolve and the respective groups in the 
committee were released to take whatever 
action they deemed necessary. 

John C, Stott was chairman of the com- 

McKell was vice-chairman, 


mittee, W. E 


and Marcus Abramson acted as secretary. 


New NSLI Office 


\ flood of new applications for National 
Service Life Insurance has forced the Veterans 
Administration to expand its underwriting 
service in Washington, D. C., and to set up 
an adjunct underwriting unit in the Phila- 
delphia District Office to handle the over- 
flow, V-A announced. 

Personnel for the Philadelphia unit will 
be recruited in Philadelphia. Also, persons 
in the Washington office will be given the 
opportunity to make voluntary transfers to 
Philadelphia. 

The expanded Washington office will be 
increased to the extent that office space and 
personnel are available. 

The Veterans Administration explained 
that the stepped-up rate of inductions into 
the armed forces has résulted in an increase 
of thousands of new applications daily for 
NSLI. Also, persons alteady in service 
who held little or no NSLI feel a new aware- 
ness of the need for insurance protection in 
view of the Korean conflict, and are now 
applying. 

NSLI, in amounts from $1,000 to $10,000, 
is available to any person entering active duty 
in the armed forces. Types of policies in- 
clude low-premium term insurance as well 
as six permanent plans, including endowment. 


Government and Insurance 


Mr. J. Dewey Dorsett, general manager 
of the Association of Casualty and Surety 
Companies, urged insurance agents to give 
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the public the true story of the achievements 
of insurance companies in order to stem 
government infiltration into the insurance 
business, 

He said at the South Bend-Mishawaka In- 
surance Day dinner that federal and state 
governments now write twenty-three differ 
ent kinds of insurance and that other cover- 
ages are being considered. Noting that seven 
states have even forbidden private com 
panies to write workmen’s compensatior 
insurance, he emphasized that government: 
has no legitimate right to offer its insuranc« 
facilities to the public in any case where 
privately operated, tax-paying companies 
meet the people’s need efficiently and at a 
fair price. 


Insurance and the Korean War 


Insurance will do its part again in the 
climatic struggle to preserve freedom abroad 
and at home, Ralph H. Platts, president of 
the International Association of Casualty 
and Surety Underwriters, said at a rec: 
convention. 

Referring to the role of insurance in World 
War II, Mr. Platts declared that producers 
and underwriters alike sacrificed methods 
and profits for speed and provided the un 
limited insurance protection that was needed 
to make the arsenal of democracy a power 
unmatched in the history of the world. He 
said that the insurance business has gone 
even beyond the Federal Bureau of Invest 
gation, at its own expense and with it 
own personnel, in order to throw a cordon 
of security around humming defense plants 
and to stop the enemy’s column of saboteurs 
in its tracks, 

It was also pointed out in the speech that 
the trend to socialized insurance can be 
stopped by telling the public of the true 
achievements of private enterprise. 

Mr. Platt spoke at the annual joint con- 
vention of his organization and of the Na- 
tional Association of Casualty and Surety 
Agents. 


ARTICLES 
Liability Without Fault ... The Ryland 


v. Fletcher case has occasioned controversy 
and comment as has no other tort case in 
the history of our jurisprudence. Its applica- 
tion in Oklahoma in dealing with cases 
concerning activities that are dangerous and 
not customary in the community is discussed 
by Foster and Keeton in “Liability Without 
Fault in Oklahoma,” Oklahoma Law Review, 
February, 1950. 
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Worth of Your Fire Insurance Policy in 
Dollars and Sense . . . The average fire 
insurance policyholder is not versed in fine 
points of law, and a special examination 
of his contract by an attorney, together with 
a literal explanation of, say, the “uncondi- 
tional and sole ownership” clause, might 
prove quite a shock to him. A California 
attorney expresses strong sentiments to the 
effect that it is again high time for the 
insurance industry to “clean its house and 
correct its ways.”—Davis, “What Is Your 
Fire Insurance Policy Worth? The Evils 
of the Standard Insurance Form,” American 
Bar Association Journal, April, 195® 


Dollar Shortages and Communism .. . 
Is our European Recovery Program the 
solution? A member of the New Hamp- 
shire bar, former counsel to the Joint Con- 
rressional Committee on Foreign Economic 
Cooperation, notes two harsh paradoxes: 
the United States is depleting its own 
Treasury and producing competition for 
American industry; and, by further weaken- 
ing its own economy, may find that it has 
lost the cold war because of the very means 
used to win it—Wyman, “Dollar Shortages 
and Communism: How Much of an Ans- 
wer Is ERP?” American Bar Association 
Tournal, June, 1950. 


Dual Federalism Passes . American 
federalism has become an instrument for 
achieving peace abroad and for protecting 
the interests of the “common man” on the 
front. However, in. seeking these 
the instrument itself has been 
erwhelmed and submerged,” according 
to this article—Corwin, “The Passing of 
Dual Federalism,” Virginia Law Review, 
February, 1950. 
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Objections and Exceptions . . . What 
is the distinction between these? When is 
in exception available without prior objec- 
ion? What are the theories that require 

ith to be present in the record? See Car- 

. “Objections and Exceptions,” West Vir- 

Law Review, December, 1949. 


BOOKS 
"Handle with Care” 


The Law of Transportation in Its Relation 
Tronsportation Insurance. Max J. Gwertz- 

in. The Macade Press, P. O. Box 45, Larch- 

New York. 1950. 287 pages. $5. 

‘tended to serve as a comprehensive guide 
everyone whose work encounters prob- 
ins in the transportation field—from the 
usnrance underwriter to the freight agent 
; Gwertzman’s text does so by afford- 
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ing the reader a basic knowledge of the law 
of transportation. An understanding of the 
law insofar as it affects carriers and owners 
of goods is of primary importance in under- 
standing the types of coverage and in inter- 
preting many of the clauses found in 
transportation policies. 

As the protection for the carrier and owner 
of goods against damages in transportation 
is growing along side of the transportation 
system itself, such references as this are 
becoming increasingly important. An effort 
to synthesize and simplify the rather com- 
plex subject is seen in the author’s method 
of interrelating wherever possible the clauses 
of the policy with the transportation law. 

The duties of common carriers toward 
other common carriers, the nature and func- 
tion of the bill of lading, the liability for 
erroneous billing or placarding of cars, and 
what may and may not be insured, along 
with various other aspects of transportation 
insurance are summarized. Mr. Gwertzman 
devotes considerable discussion to what con- 
stitutes an “act of God” in the question of 
liability. Circumstances that manifest “the 
inevitable power of a superhuman force 
beyond the scope of human activity”—the 
result of such an act—tend to excuse the 
carrier from responsibility, although there is 
a conflict of opinion in the states as to liability 
when goods have been delayed in transit 
and then subjected to the “act of God.” 

Part II of the two-part treatise covers all 
facets of shippers’ transportation policies; 
payment of premium, term of policy, limit 
of liability, meaning of the phrase “while in 
custody of,” risks covered and not covered, 
assignment and cancellation of the policy, etc. 

Samples of a carrier’s cargo policy, a car- 
rier’s motor vehicle legal liability policy, a 
shipper’s or consignee’s basic transportation 
policy, a transportation all-risk endorsement 
and the terms and conditions of a uniform 
bill of lading, contained in the appendices 
are of additional assistance to the user of 
this reference. 


Danger in Welfare 


Compulsory Medical Care and the Welfare 
State. Melchior Palyi. The Committee for 
Constitutional Government, Inc., 205 East 
42nd Street, New York 17, New York. 1949, 
156 pages. Single copies, $2; additional copies, 
special prices depending on quantity. 

“France’s Henry IV in the 16th Century 
promised a chicken in every pot. Her bril- 
liant Colbert in the 17th century and Prussia’s 
enlightened Frederick the Great in the 18th, 
these forerunners of modern dictators, gloried 
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in calling themselves the first servants of 
the nation. Their Police State used the Wel- 
fare State as its instrument, facade and justi- 
fication, as do modern dictatorships. In 
democracies the Welfare State is the begin- 
ning and the Police State the end. The two 
merge sooner or later, in all experience, and 
for obvious reasons.” 


Those reasons are the thesis of Dr. Palyi’s 
book, which is an analysis based on a special 
study of governmental medical care systems 
on the continent of Europe and in England. 
“All modern dictators,” he says, “have at 
least one thing in common. They all believe 
in Social Security, especially in coercing 
people into governmentalized medicine.” 


The author traces historically the growth 
toward bureaucratic rule. He says: “Bis- 
marck’s fundamentally significant role in 
modern history is rarely understood. His 
middle-of-the-road socialism was the con- 
necting link between the old autocrats and 
the coming totalitarians. He thought he 
could overcome Marxism by his own brand 
of state socialism—just as Fabian socialists, 
Keynesians and the New Dealers profess 
that their middle-of-the-road statism keeps 
the totalitarian wolf from the door.” 


Dr. Palyi points out that perhaps the most 
spectacular “social” aspect of Nazism was its 
emphasis on health, as part and parcel of a 
racial nationalism, This was not pure hu- 
manitarianism; power was at stake. The 
author’s list of men who have advocated 
governmentalized medical care includes Bis 
marck, the Kaiser, Horthy, Czar Nicholas II, 
Lenin, Stalin, Pilsudski, Salazar, Mussolini, 
Franco, Hirohito, Peron, Hitler, Laval, Tito 
and Gottwald. About the list he says: “This 
list of power dynamos—or symbols of power 
—with bleeding hearts for human suffering 
is by no means complete. . Some others 
are missing because they do not qualify 
technically for membership in the club of 
recognized full and semi-slictators and of 
paternalistic rulers ‘by the grace of God’ or 
otherwise, having been elected in ordinary 
democratic procedures and still exposed to 
new elections.” The author states in his 
preface: “ the rational man submits his 
convictions to the acid test of experience. 
The purpose is to apply the test. The reader 
may draw his own conclusions.” 


The historical and sociological coverage is 
complete, and everything is well documented 
The book notes in passing “that the most 
effective argument for compulsory medicine 
still is: to provide for people in the low 
income brackets who cannot provide for 
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themselves. But in practice, and from the 
outset, the schemes always include a ma- 
jority of members who could very well take 
care of themselves. And almost always they 
leave out a minority, especially the lowest 
income group, that still has to fall back on 
poor rélief or private charity.” 


“World War II has opened a new ideolog- 

ical era. The question is not only of being 
humanitarian or of teaching people how to 
spend properly. The question is to provide 
security for all, and to do so in such a 
fashion as to equalize the hazards of life 
between ch and poor, between high-salaried 
and low-paid, between skilled and unskilled, 
etc. Equalitarian security is the new goal 
—the professed goal, anyway . » [The 
equalitarian trend] permeates politics and 
economics. It is expressed in communist and 
socialist strength. Equalitarian ideas often 
blend even with those of parties and move- 
ments of a conservative character, to say 
nothing of those of ‘fascist’ leanings. 
In Britain, in particular, the outspoken 
sentiment of the masses: and the political 
and administrative weapons in the hands of 
their representatives are being used to de- 
preciate the position of the professions. 
Why should any one be better off than a 
mechanic or lead a life different from his? 
... One of [equalitarianism’s] . .. most spec- 
tacular, and from the cultural point of view 
most significant, manifestations is the pres- 
sure to deflate the white-collar middle class 
and upper-middle class type of society, with 
its conventional values, its comparative 
leisure, and its cultural interests.” 


Dr. Palyi concludes: “When the state 
enters a field of private activity, that field 
turns into a battleground of organized pres- 
sure groups, political and professional, pro 
and con, often diguised under ideological 
movements. The one group that is not 
suited for organization, but the one in whose 
name all others claim to speak, rarely re- 
ceives adequate representation in the litera- 
ture and even less so in the political arena. 
The Unknown Patients, lost in the scramble 
of selfish powers, are the ones whose wel- 
fare should be the sole guiding principle of 
public policy in the medical field.” 

The publishers of the book warn: “It 
must be understood that the establishment 
and extension of Welfare State concepts 
and mechanisms lead to an inevitable end 
If implemented here, they ultimately would 
mean for America the blind confusion that 
is Europe, the tragic austerity that is Eng- 
land and the Godless despair that is Russia.” 
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Federal Deposit Insurance Act 


The enactment of the Federal Deposit 
Insurance Act on September 15, 1950, ex- 
tensively amends the law relating to the 
insurance of bank deposits. By the terms of 
a prior enactment (Section 9 of the Act of 
June 27, 1950, P. L. 576, Eighty-first Con- 
gress), the increased insurance coverage in 
this act will also apply to the coverage 
given by the Federal Savings and Loan In- 
surance Corporation. 


The new act changes the law formerly 
embodied in Section 12B of the Federal Re- 
serve Act. Among the more important 
amendments are the following: 


Increased insurance coverage-—The insur- 
ance coverage of any one deposit is increased 
from $5,000 to $10,000. This change in- 
creases the number of accounts that are fully 
insured to approximately njnety-eight per 
cent of all accounts that were fully covered 
by the insurance at the time when deposit 
insurance was first authorized in 1933. The 
increased coverage should benefit smaller banks 
by encouraging deposits of more than $5,000. 


New assessment computation —The total of 
an insured bank’s deposits is retained as the 
assessment base, but in the computation of 
the base the bank is now permitted: (1) to 
deduct from the deposit balance owed to an 
insured bank the deposit balance owed from 
an insured bank; (2) to include checks 
cashed over the counter. as_ uncollected 
items; (3) to exclude outstanding drafts 
drawn on other banks; and (4) to exclude 
cash funds specifically received and held as 
security for a liability to the bank. 

The semiannual assessment base of the av- 
erage of the daily deposit liabilities of the 
bank is replaced by a-simplified base of the 
average of the deposits for two days of each 
semiannual period. The base days for the 
first period are March 31 and June 30. Sep- 
tember 30 and December 31 are the base 
(lays for the second period. 


Legislation 


The deductions and exclusions allowed in 
computing the assessment base and the sim- 
plified provisions for the computation of av- 
erage deposits will not materially affect the 
assessment income but will save banks con- 
siderable labor and expense in the main- 
tenance of records and the preparation of 
assessment reports. 


New assessment credit formula.—The bank- 
ing community had sought reduction of the 
annual assessment of one twelfth of one per 
cent. They argued that the reserves against 
possible losses were adequate and that the 
assessment rate was too high in proportion 
to the risk. The Federal Deposit Insurance 
Corporation in 1948 completed repayment 
to the Treasury of $289,000,000 originally 
advanced by the Treasury and the Federal 
Reserve banks to provide its original capi- 
tal. The Corporation’s total surplus, or in- 
surance fund, on December 31, 1949, was 
$1,203,942,687.92. 


The act as finally adopted continued the 
rate of one twelfth of one per cent. But the 
Corporation is now required to credit pro 
rata to insured banks sixty per cent of its 
net assessment income. The credit is applied 
to the next-following semiannual assessment 
of each bank. It is expected that this formula 
will reduce the assessment paid by banks in 
normal years by approximately fifty-five 
per cent. 


Bank examination authority—The new act 
gives the Corporation the authority to make 
a special examination of any national bank, 
district bank, or state member bank when- 
ever in the judgment of the board of direc- 
tors such special examination is necessary 
to determine the condition of any such bank 
for insurance purposes. This addition to the 
power of the Corporation to examine in- 
sured state nonmember banks represents a 
compromise between full examination power 
and the limited power heretofore held by 
the Corporation. 
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: : : . e ci 
ee group life insurance policy The Attorney General further stated that lia 
cannot be issued to trustees of an insur- employers not originally under a group plan G 
ance fund of a corporation.—A mutual life might participate therein, but that such em- 
insurance company proposed to issue a_ ployers must still conform to the statute 
group insurance contract to trustees of the by having not less than ten employees to de 
insurance fund of the St. Petersburg Board be insured thereunder.— Opinion of the Ty 
of Realtors, a nonprofit corporation whose Florida Attorney General, Nos. 050-405, 050- FI 
membership consists of those actively en- 263, August 18, 1950. Se 
gaged in the real estate business or inter- . , be 
ested therein as property owners. The ao Rican eee aes 2 — Oo 
policy would provide group term life insur- er Or securities voluntarily deposit of 
‘ ** . —; s 21) 
ance for employees of “participating em- -° as insurance a as engage 6 
ployers” of the organization. te the re, hry we mt a 
: . os “ business in Florida, made application to 
2. + 2c oe ° 
aoe ag te 2 of os eee, qualify to engage in one or more ot re 
Florids oe a ane den = : a of such businesses in Puerto Rico. To meet in 
: ori "ibe ' ) arenes a he — . de the requirements of Puerto Rican laws, the th 
lvered _ ihe callin 7 Al a aaae or ¢e~ company had purchased $40,000 par value al 
ead th foll state de ess it Contorms 7 Puerto Rican government bonds, to be de- th 
n ollowing descriptions, . . . .: : : 
© i o wat aot oe criptions. ere posited with and held by the Florida hh o! 
» dees too »stah- : oe . 
= eng o the trus ae of - = esta0- surance Commissioner. Heretofore this o 
» - les ee ee emp ene eee + company made a voluntary deposit with the ti 
coe a a an eee ae shall be Insurance Commissioner in pursuance oi o 
aeemec 1e 20Olcyhnoider, Oo insure em- Panes c . - Tho 
Giees. cl tha Gales tr ethers of Section 626.25, Florida Statutes 1949. The tl 
r ie in 2 fit of t] company then requested the Insurance Com- 
> > > s s . . . . 
e cor ‘ol shee r OF Persons other missioner to release to it $40,000 in value 
é yloy . ) ; ee 
Ttalics « a a. or the unions. in securities out of such voluntary deposit st 
talics supplied.) so made. s 
The question presented was whether the Section 626.25 provides that “Any insur : 
ene ettonmen a — a ance company organized under the laws oi 
a - that portion of the statute quote< this State, and doing business, may deposit fi 
aw / with the insurance commissioner for the 
[he Attorney General had considered this common benefit of all the holders of its p 
same problem in his Opinion Number 050- policies of insurance, cash or securities o/ I 
263 of June 1, 1950 (digested at page 594 the kind in which by the laws of the State g 
of the August, 1950 Insurance Law Jour- it is permitted to invest or loan its funds, ( 
NAL). In that opinion, the coverage provi- in such amounts as it may from time to time a 
sion was found unobjectionable. desire, in addition to all other deposits re u 
In this opinion, however, the Attorney quired by it by the laws of this State, wach ( 
General holds that the trusteeship proposed ¢@Sh or securities shall be held by said in } 


is not permitted by Section 635.24 (4), 
quoted above. The portion of the statute 
italicized above contemplates that the group 
policy should be issued to the trustees of a 
fund established by one or more employers, 
not to the trustees of a fund of a corporate 
organization. 
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surance commissioner in trust for the pur- 
poses and objects herein specified.” 


The Attorney General held that the I: 
surance Commissioner could not properls 
release the $40,000 of the voluntary deposit 
Puerto Rican bonds do not fit the statutory 
description, “securities of the kind in whic! 
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by the laws of this state it is permitted to 
invest or loan its funds.” Those securities 
are limited to bonds of the United States or 
of any state, county or municipality in the 
United States, as set forth in Section 626.04, 
Florida Statutes 1949, 


Furthermore, the words of Section 626.05, 
“in such amounts as it may from time to 
time desire,” do not permit the withdrawal 
at will of the deposit. Once the deposit 
is made it is “charged with the aforesaid 
trust and must be held by the insurance 
commissioner so long as the company con- 
tinues in business and has outstanding poli- 
cies with respect to which it may become 
liable.’"—Opinion of the Florida Attorney 
General, No. 050-347, July 20, 1950. 


Revenue bonds are not acceptable as a 
deposit by a foreign insurance company.— 
The Attorney General was asked whether 
Florida State Improvement Commission, 
Series 18, Palm Beach County, 3% per cent 
bonds, maturing October 1, 1959, optional 
October 1, 1958, are acceptable as a deposit 


of bonds under either Section 631.06 or 


648.02, Florida Statutes 1949, 


Section 631.06 requires that, as a pre- 
requisite to issuance of a license to a fire 
insurer to engage in business in Florida, 
the applicant shall deposit with the Insur- 
ance Commissioner of Florida, “bonds of 


the United States, bonds of any of the States 
of the United States, bonds of the District 


of Columbia, or bonds of the cities or coun- 
ties of this state, or cash, ‘to the amount 
of twenty thousand dollars;” or, in lieu 
thereof, a surety bond in such amount. 


Section 648.02 requires, in effect, that a 
surety company must deposit with the In- 
surance Commissioner of Florida “bonds of 
the United States or of any state of the said 
United States, in the market value of seventy- 
five thousand dollars.” 

The Attorney General held that the Im- 
provement Commission bonds of Palm 
Beach County are neither state bonds nor 
general obligation bonds of Palm Beach 
County, but that they are revenue bonds 
and consequently not acceptable as a deposit 
under either Section 631.06 or Section 648.02.— 
Opinion of the Florida Attorney General, 
Nos. 050-404, 050-352, August 18, 1950. 


( ‘EORGIA — Merger between domestic 
A and foreign life insurance companies 
is authorized.—A foreign life insurance com- 
pany proposed to merge with a domestic life 
insurance company. 


Attorneys General 


The only point presented to the Attorney 
General was whether the proposed merger 
was in accordance with Section 22-1843 of 
the Cumulative Supplement of the Georgia 
Code Annotated. 


This section provides: “If one or more of 
the constituent corporations is a corporation 
required to be chartered by the Secretary 
of State and the merged or consolidated 
corporation is to be of a character for 
which charters are granted only by the Sec- 
retary of State, the constituent corporation 
shall file a petition with the Secretary of 
State and do all things required by statute 
for the creation of such a corporation.” 


The Attorney General pointed out that 
Section 22-1843 is a part of the 1938 Corpo- 
ration Act, which deals with corporations 
chartered by the superior court. It follows 
immediately certain sections setting out a 
procedure for the merging of two or more 
corporations holding charters from the 
superior court. 

Consequently, it was the opinion of the 
Attorney General that the proposed merger 


was in accordance with Section 22-1843.— 


Opinion of the Georgia Attorney General, 
May 26, 1950. 


JDAHO—An insurance agent’s license 

may be issued limiting the agent exclu- 
sively to writing (1) life, accident and health 
or (2) liability insurance—The Attorney 
General was faced with two problems: (1) 
whether an insurance agent’s license may be 
issued limiting the agent exclusively to writ- 
ing life, accident and health on the one hand 
and liability on the other and (2) whether 
the examination of these prospective agents 
may be limited to the kind or kinds of in- 
surance they propose to sell. 

The difficulty arises from the second 


paragraph of Section 41-1006 of the Idaho 
Code which states in part that “No license 


shall be issued under this chapter, however, 
to an agent writing health and accident poli- 
cies exclusively, whether for a life insurance 
company or for a casualty insurance company.” 

The Attorney General held that the statu- 
tory prohibition quoted above against issu- 
ing a license to an agent writing health and 
accident exclusively does not apply to an 
agent writing life, accident and health ex- 
clusively. There is no statutory prohibition 
against issuing a license to an agent writing 
liability insurance exclusively. 


Further, the Attorney General held that 
“the examination of an applicant should also 
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be limited to the kinds of insurance he or 
she proposes to sell, rather than the classes 
of insurance the insurer the applicant pro- 
poses to represent is authorized to write.”— 
Opinion of the Idaho Attorney General, No. 
36-50, August 21, 1950. 


K ENTUCKY—Persons installing lique- 
fied petroleum systems under exclusive 
dealing contracts must have licenses.—An 
oil company manufacturing and marketing 
liquefied petroleum gas promised the ulti- 
mate consumers of the gas that the com- 
pany would provide a system in which to 
use the gas and would install and service 
the system. The consumers, in turn, agreed 
to buy all the gas needed for consumption 
from that oil company. 


In order to fulfill these contracts, the oil 
company entered into exclusive dealing 
arrangements with a number of merchants, 
each local merchant agreeing to install and 
service the systems. In all cases the oil 
company retained title to all of the equip- 
ment involved, but the exclusive dealing 
agreement provided as follows: “The com- 
pany does not assume responsibility of any 
kind for the installation, servicing or repair 
of any ‘Gas Service Equipment’, ‘Cylinders’, 
‘Liquehed Petroleum Gas’, or ‘Gas Burning 
Appliances’, it being specifically understood 
that such installations, repairs and servicing 
are performed by the Dealer or the latter’s 
employees or agents on the Dealer’s sole 
account, and that the Company exercises 
no control or supervision over them or any 
of them nor over the work, methods or 
manner of installation.” 


The Attorney General was asked whether 
these local dealers were required to have 
licenses under a recent legislative enactment 
(Section 2 (b), Senate Bill 284, 1950) which 
provides in effect that no person shall en- 
gage in the business of installing or servic- 
ing liquefied petroleum gag systems without 
obtaining a permit from the Commissioner 
of Insurance. 


‘The Attorney General answered the ques- 

. tion in the affirmative. The dealers are in- 

dependent contractors and not merely agent 

of the oil company. Consequently, they come 

within the scope of the statute and must 

procure licenses.—Opinion of the Kentucky 
Attorney General, July 28, 1950 


Vi ICHIGAN—A Michigan insurance 
\ company may engage in political ac- 
tivity in Massachusetts, though not in 
Michigan.—A Michigan insurance company 
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doing business in Massachusetts desired to 
enter into activities in Massachusetts to 
defeat the adoption of a certain Massachu- 
setts referendum. Massachusetts law permits 
an insurance company to make expenditures 
for the purpose of influencing the vote on 
any question submitted to the voters which 
materially affects the property, business or 
assets of the corporation. Michigan law 
forbids insurance companies to pay or use 
any money or property for any such polit’cal 
purpose, 


The question presented to the Attorney 
General was whether the prohibition of 
Michigan law would prevent the insurance 
company from carrying on such political 
activities in Massachusetts. 

The Attorney General held that the Mich- 
igan prohibition would be without effect in 
Massachusetts. Generally speaking, a cor- 
poration does not take with it into a sister 
state either the general legislation or the 
judicial decisions of the state of its creation 
and such laws and decisions have no extra- 
territorial operation and force.”—Opinion of 
the Michigan Attorney General, No. 1248, 
July 7, 1950. 


Vi ISSOURI—Excess agents must pay 
. tax on gross premiums obtained and 
not merely on net premiums.—Under the 
provisions of Section 6011, Revised Statutes 
of Missouri 1939, individuals may be licensed 
to place Missouri insurance business in 
companies not admitted to do business in 
Missouri under certain very limited circum- 
stances. When business is placed in a non- 
admitted company by such an individual 
(described as an “excess agent’) a tax of 
five per cent is due to the state of Missouri 
on the premiums arising out of this business. 
The tax is levied under the provisions of 
Section 6012. 


The question for the Attorney General 
was whether the tax in Section 6012 was a 
gross premium tax or whether it was a tax 
on the net premiums received by the excess 
agent. 


It was the Attorney General’s opinion 
that the tax should be computed on the 
basis of gross premiums received. Conse- 
quently, in computing the ‘tax, premiums 
returned to policyholders because of can- 
cellations or other adjustments should not 
be deducted from the gross premiums which 


(Continued on page 768) 
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State Department Rulings 





California Rate Revisions 
Must Apply to All Policies 


The antidiscrimination provisions of the 
rating law must apply to all policies eligible 
therefor, according to Insurance Commissioner 
Downey’s Bulletin 100 of August 14, 1950. 


The bulletin, addressed to all admitted 
fire, marine and casualty insurers, states 
that “the practice of effecting rate changes 
or revisions on eligible policies only upon re- 
quest of the insured or producer, and not on 
all eligible policies, is unfairly discriminatory.” 


Such unfairly discriminatory practices are 
apparent “in connection with the fire insur- 
ance revision of June 16, 1948 and the ex- 
tended coverage rate revision of October 1, 
1949, as promulgated by the Pacific Fire 
Rating Bureau and adopted by many fire 
insurers,” the Commissioner. continued. 


The bulletin further states: “Unless an 
insurer adopts or makes reasonable under- 
writing rules for effecting rate changes or 
rate revisions and then consistently adheres 
to such rules, it will be deemed to have 
violated Insurance Code Sections 1850 and 
1852 which prohibit unfair discrimination.” 


New York Examinations 


The New York Insurance Department 
issued on September 1 a ruling which ap- 
plies to applicants for life, accident and 
health, fire and marine, casualty, fidelity and 
surety agents’ licenses, brokers’ licenses and 
the various types of insurance adjusters’ 
licenses. Applicants who fail four consecu- 
tive written examinations will now be re- 
quired to submit a new application together 
with a new fee prior to being admitted to 
another examination. 


In a letter addressed to all insurers li- 
censed in New York, Superintendent 
Sohlinger pointed out that this action was 


State Department Rulings 


necessitated by an increase in the number 
of apparently improperly trained persons 
taking the examinations. 


Only Licensed Agents 
May Countersign 
in Pennsylvania 


The Pennsylvania Insurance Commis- 
sioner ruled August 15 that “the privilege 
to countersign obtained under an agent’s 
license may not be transferred to other per- 
sons. Neither the use of rubber stamps, 
nor the giving of Power of Attorney, nor 
the use of any other device to delegate 
authority to countersign to unlicensed per- 
sons is permissible under the laws of the 
Commonwealth. Persons acting as agents 
without a license are subject to a fine not 
exceeding Five Hundred Dollars.” 


Extension of Pennsylvania 
Agents’ Licenses 
for Multiple Lines 


Because fire and casualty insurance com- 
panies which have qualified to engage in 
multiple-line underwriting must utilize their 
existing staffs, and because agents so em- 
ployed and presently licensed are experi- 
enced and are supervised by the companies 
employing them, the usual formal applica- 
tion for an extension of license privileges 
will be waived and the necessary extension 
will be granted upon application, Commis- 
sioner Leslie announced on August 3. 


These provisions will obtain, however, 
only if the agent applying for the extension 
of license privileges has a minimum of five 
years of experience as a salaried field em- 
ployee licensed as an agent of his company, 
and the extension will be terminated simul- 
taneously with any termination of such em- 
ployment. 
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Applications should be made on Form 
IABR-21 by the companies having multiple- 
line authority, and all correspondence con- 
cerning this regulation should be addressed 
to the Chief, Division of Agents and Brokers, 
Insurance Department, North Office Building, 
Harrisburg, Pennsylvania. 


New Multiple Form Policy 
Approved in Pennsylvania 


Insurance Commissioner Artemas C., 
Leslie has authorized to be effective Sep- 
tember 11, 1950, a new Homeowners Policy 
Multiple Form Rating Plan which had been 
filed August 11, 1950, by Insurance Com- 
pany of North America, Indemnity Insur- 
ance Company of North America and 
Philadelphia Fire & Marine Insurance 
Company. 


Mr. Leslie stated that the new rating plan 
provides for a reduction in premiums to 
homeowners in the various counties through- 
out the commonwealth. The filing indicates 
that such reduction is made possible by sav- 
ings in company expenses by virtue of the 
new streamlined policy. This policy com- 
bines in one contract five kinds of insurance 
coverage now provided by several policies 


the excess agent receives.—Opinion of the 
Vissouri Attorney General, August 8, 1950. 


Judgment debtor must personally furnish 
proof of his own financial responsibility.— 
\ final judgment was rendered against the 
defendant in the sum of $458 involving an 
automobile accident alleged to have been 
caused by his negligencee The judgment 
debtor satisfied the judgment and the only 
question remaining was his financial re- 
sponsibility. The question for the Attorney 
General was whether insurance provided 
by the employer of the defendant on the 
truck driven by the defendant satisfied the 
terms of the financial responsibility law. 


Section 4(a), pages 1210 and 1211, Laws 
of Missouri of 1945, authorizes the suspen- 
sion of the driver’s license of a person 
against whom a judgment has been obtained 
under the provisions of the Motor Vehicle 
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and designated as fire, extended coverage, 
theft, premises liability and medical pay- 
ments, at a single premium for the com- 
bined coverage. 

This new multiple form policy includes 
the protection against loss by fire contained 
in the standard fire policy and those perils 
normally covered by the standard extended 
coverage endorsement, except that (1) 
exclusion of steam boiler explosion has been 
omitted and (2) the policy provides that 
the amount of insurance provided there- 
under shall not be reduced by any loss 
payment. The policy further includes protec- 
tion against loss to personal property by 
theft from within the dwelling in the fixed 
amount of $1,000; premises liability cover- 
age for liability imposed by law for damages 
because of bodily injury and property dam- 
age, limited to $10,000 for each accident and 
for medical payments to each person up 
to $250. 


Mr. Leslie stated: “From the viewpoint 
of the buying public, there is a growing 
demand for such ‘package’ policies, not only 
because of the convenience of a single policy 
in place of several separate policies, but 
also because of the attendant savings in 
company expenses which is reflected in re- 
duced premiums.” 





Act. Section 5(a) provides as follows: 
“(a) The suspension required in Section 4 
shall remain in effect and no other motor 
vehicle shall be registered in the name of 
such judgment debtor nor any new license 
issued to such person for the vehicle in- 
volved unless and until such judgment is 
satisfied or stayed and the judgment debtor 
gives proof of financial responsibility in 
future. 


The Attorney General held the defendant 
not entitled to have a new license issued 
to him by the Motor Vehicle Commissioner 
of Missouri until there is proof of his finan- 
cial responsibility. The statute makes no 
provision for either satisfaction of the judg- 
ment or proof of financial responsibility 
being made by any person but the judg- 
ment debtor under these circumstances.— 
Opinion of the Missouri Attorney General, 
September 5, 1950. 
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Selected Decisions from All Jurisdictions Involving Negligence (page 769), 
Life, Health and Accident Insurance Contracts (page 773), Fire and 
Casualty Contracts (page 775) and Automobile Policies (page 
778), as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Liability of Restaurateur 
for Open Trap Door 


Plaintiff entered a restaurant, walked 
back between the lunch counter and the 
music box and, when past the music box, 
looked up to read the food signs on the 
wall, Turning to his left to go to the booths, 
he stepped into the opening in the floor left 
by an opened trap door and was precipitated 
into the basement below, receiving the injuries 
for which this suit was brought. The plaintiff 
had never before seen the trap door open 
although he had been an almost daily patron 
of the restaurant for a year. At the time of 
the accident, the trap door was open and 
lying back flat on the floor; the opening was 
unguarded and without protecting barrier 
or warning sign. The plaintiff did not see 
any light showing through the hole in the 
floor before he stepped into it. 


Defendant restaurateur impleaded as addi- 
tional defendants two alleged independent 
contractors who had been working in the 
restaurant and whom the named defendant 
charged as responsible for negligently leav- 
ing open the trap door. 


The trial court entered a compulsory non- 
suit for all the defendants on the grounds 
that plaintiff was guilty of contributory 
negligence as a matter of law and that he 
had failed to prove primary negligence. 


Upon plaintiff's appeal, the majority of 
the reviewing court reversed the compulsory 


Negligence 


nonsuit and held that the questions of negli- 
gence and contributory regligence should 
have been submitted to the jury. One judge 
dissented on the ground that plaintiff was 
contributorily negligent as a matter of law, 
the menu on the wall having been designed 
for the use of persons sitting at the counter 
or in the booths awaiting service, and not to 
attract the attention of people walking through 
the aisles.—Johnson v. Rulon et al. Pennsyl- 
vania Supreme Court, Eastern District. Jan- 
uary 3, 1950. 17 CCH Necuicence Cases 893. 


Federal Tort Claims Act— 
Jurisdiction and Joinder 


Plaintiffs purchased from the War Assets 
Administration at Oak Ridge, Tennessee, 
“as is, where is,” f. o. b. cars Oak Ridge, 
approximately 400 portable welding machines. 
When the machines arrived at their destina- 
tion in Texas, most of them were in bad shape, 
due either to the condition they were in 
before the purchase, or the negligence of 
the United States in handling and loading, 
or of the railroad in transportation. Plain- 
tiffs joined the United States and the last 
carrier as parties defendant. 


After verdict for plaintiff against the 
United States, the first question the review- 
ing court considered was the jurisdiction of 
the trial court to entertain the action under 
the Federal Tort Claims Act. On this 
point the court said: “Even though whatever 
duty the United States owed to the Plaintiffs 

. arose out of a contract of sale wherein the 


769 








WHAT THE COURTS ARE DOING 


NEGLIGENCE 





seller agreed to load the machines on the 
cars, nevertheless, ... since the breach was 
of an implied obligation, as distinguished from 
the breach of a specific promise in the contract, 
the Court had jurisdiction under the Fed- 
eral Tort Claims Act.” 

The next question related to the joinder 
of parties. At the trial, the United States 
had filed a motion to dismiss and had as- 
serted, among other things, that there was 
no authority in the law for the joinder of 
the railroad company as a party defendant 
in the suit with the United States. The mo- 
tion to dismiss was overruled except that 
the court ordered the cause dismissed as 
to the railroad company. To this action no 
exception or appeal was taken by the United 
States. 

Nevertheless, the reviewing court considered 
the question worthy of discussion and said: 
“The record does not reveal why the Rail- 
road Company was dismissed from the suit, 
but we assume it was because it would have 
been entitled to a trial by jury in any suit 
charging negligence, whereas no jury could 
be allowed in a suit against the United 
States under the Tort Claims Act. It does 
not appear to have been considered by thie 
lower Court whether the claim against each 
Defendant might not well have been tried 
separately under Rule 42 (b), F. R. C. P.” 

That section of the Federal Rules of Civil 
Procedure. provides that “The court in fur- 
therance of convenience or to avoid prej- 
udice may order a separate trial of any claim, 
cross-claim, counterclaim, or third-party 
claim, or of any separate issue or of any 
number of claims, cross-claims, counter- 
claims, third-party claims, or issues.” 


The court continued: “Be that as it may, 


there is no appeal or cross assignment of error 
based upon the order dismissing the Railroad 
Company, and since the dismissal was pro- 
cured at the instance of the Government, 
it now should not be heard to assert error 
in such dismissal or to insist that judgment 
should have been rendered against the co- 
defendant whose dismissal from the case it 
had procured.” 


After discussing the questions of dam- 
ages and proximate cause, the reviewing 
court affirmed the judgment for plaintiffs.— 
LU. S. v. Scrinopskie et al. United States Court 
of Appeals for the Fifth Circuit. February 6, 


1950. 17 CCH NEeEcLicence Cases 916. 
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Airplane Damage— 
Assumption of Risk 


Plaintiff, operator of an airport and train- 
ing course in flying, sought to recover for 
damage caused an airplane while being 
flown by defendant, an advanced trainee, 
who was taking instructions to obtain a 
commercial pilot’s license. 


The injury to the plane occurred while the 
defendant was engaged in a maneuver 
known as “elementary eights” or “pylons.” 
The object and purpose of this type of ma- 
neuver is “to divide your attention from the 
aircraft to the ground and vice versa.” 
While engaged in this maneuver the de- 
fendant lost altitude, and while he was at- 
tempting to regain altitude the crash resulted. 


The issue raised on appeal by the plaintiff 
is whether he assumed the risk. 


Held: Judgment affirmed. The plaintiff 
under whose supervision the defendant was 
training is charged with knowledge of de- 
fendant’s proficiency in flying an airplane. 
Any damage resulting to the plaintiff’s plane 
due to defendant’s lack of skill is one of the 
risks plaintiff assumes in its training pro- 
gram.—Vee Bar Airport v. De Vries. South 
Dakota Supreme Court. May 29, 1950. 18 
CCH NEGLIGENCE Cases 474. 


Attractive Nuisance— 
Oil Company's Liability 


Plaintiff's decedent, a child of eight years, 
climbed a flight of steps which led to the 
top of an oil tank owned by defendant and 
was asphyxiated by gas which came from 
the oil through a “thief hatch.” The dece- 
dent lived with her parents on land which 
her parents had leased in part to the de- 
fendant oil company. The tanks were sep- 
arated from the deceased child’s home by a 
low earthen barrier or fire wall used to pre- 
vent the escape of oil upon the adjacent 
land. Near the top of the tanks was a nar- 
row walkway or catwalk with a railing around 
it to prevent persons from falling. The cat- 
walk was reached by steps from the land, 
which steps were not guarded at all. On top 
of each tank, located near the catwalk, was 
a vent or thief hatch, as it is commonly 
called, which opened into the tank, and 
which was used in gauging the amount of 
oil in the tank. Each thief hatch had a steel 
lid or top which was not fastened down and 
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was easily raised or lowered so that when 
an excessive amount of gas collected in a 
tank the pressure thereof would automat- 
ically raise the lid and permit the escape 
of the gas. The decedent was found on the 
catwalk with her face in the thief hatch 
of the tank. The evidence shows that the 
child had been seen on the tank and had 
been warned to stay away because of the 
danger of falling. Another time the dece- 
dent and her mother had been taken up to the 
catwalk by an employee of the defendant. 
But the evidence shows that neither the 
child nor her patents had ever been warned 
of the danger of gas accumulating in the tanks. 


The defendant on appeal contends that 
the evidence is insufficient to establish neg- 
ligence on its part under the attractive nui- 
sance doctrine. Defendant urges that the 
tanks were common, ordinary oil field ap- 
pliances and in common use, and that to 
such appliances the doctrine does not apply. 


Held: Judgment for plaintiff affirmed. The 
fact that the catwalk and the thief hatches 
on the tanks were easily accessible by the 
use of the steps leading up to the catwalk; 
that the oil in the tanks was beautifully col- 
ored and ‘could be observed from the thief 
hatch; and that children had been permitted to 
see this, all tended to make the tanks alluring 
to an eight-year-old child unacquainted with 
the danger.—Stanolind Oil and Gas Company 
v. Jamison, Administrator. Oklahoma Supreme 
Court. August 1, 1950. 18 CCH NEGLIGENCE 
Cases 561. 


Railroad's Liability 
to Handicapped Midget 


Plaintiff, a “visibly deformed and crippled 
midget,” sustained injuries when he fell while 
alighting from defendant’s train. When the 
train stopped, the plaintiff tried to step from 
the train to a stool placed on the ground by 
the conducter, but he could not reach the 
stool and fell. During the time he attempted 
to leave the train, the conducter remained 
only a few feet behind the plaintiff. Plain- 
tiff's theory is that the defendant’s con- 
ductor, although aware of plaintiff’s handi- 
caps, negligently, carelessly and wilfully 
failed to assist him from the train. De- 
fendant made a motion for a directed ver- 
dict on the theory that the plaintiff was 
contributorily negligent and that he had 
not set out a cause of action. 


Negligence 


On appeal the only question raised is the 
correctness of the lower court’s overruling 
the defendant’s motion for a directed ver- 
dict which involves the issue whether the 
plaintiff was contributorily negligent. 


Judgment for plaintiff was reversed. If 
a passenger is handicapped by physical dis- 
ability, it is the duty of the employees of 
the carrier to render such assistance to the 
passenger in boarding and alighting from 
trains as is reasonably necessary under the 
circumstances, but the passenger must give 
the employees of the carriers a reasonable 
opportunity of rendering such needed as- 
sistance. The only reasonable inference to 
be drawn from the plaintiff’s testimony is 
that he concluded that he needed no assist- 
ance, and decided to take the chance of get- 
ting off without it. The plaintiff, who was not 
a stranger to traveling by train, knew his 
physical limitations better than anyone else, 
and it is difficult to see why the conducter 
of the train should have been required to 
take more precautions for the safety of the 
plaintiff than he himself took. In other 
words, the plaintiff was guilty of contribu- 
tory negligence by attempting to alight from 
the train without seeking assistance from 
the conductor when he knew or should have 
known that the stool placed for that purpose 
was too far away.—Singletary v. Atlantic 
Coast Line Railroad Company. South Caro- 
lina Supreme Court. Filed June 29, 1950. 
18 CCH NEGLIcENcE Cases 541. 


Res Ipsa Loquitur Not Applicable 
to Sealed Bottle 


Plaintiff alleged that he became sick from 
drinking a bottle of beverage, bottled by 
defendant, which contained three flies and 
other foreign matter. Plaintiff bases his case 
on the doctrine of res ipsa loquitur. The de- 
fendant bottled the beverage and leased the 
dispensing machine to a company which em- 
ployed the plaintiff. Beverages were deliv- 
ered daily to the company and a quantity 
was left on hand to refill the machine. Twelve 
employees of the company had access to 
keys to the machine, so that they could refill 
the machine from the storage space inside it. 


On appeal by the defendant bottling com- 
pany the only issue was the applicability 
of the doctrine of res ipsa loquitur. 


Held: Judgment for plaintiff reversed. 
The conclusion is to be drawn from the ex- 
istence of a deleterious substance in a can 
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which has remained sealed prior to being 
opened by the ultimate consumer, is that 
such substance must necessarily have been 
in the can at the time it was sealed; no such 
conclusion is required where the sealing is 
such that it can be removed and replacec 
without detection. In other words, the only 
time that the doctrine of res ipsa loquitur 
should apply to a “sealed product” is when 
the plaintiff has shown that there was an 
absence of opportunity for tampering, so 
that in effect the court could conclude that 
there was extended control over the pro- 
duct by the manufacturer until it reached 
the ultimate consumer, or where the product 
passes directly from the manufacturer to 
the consumer without passing through in- 
termediate hands. 


The evidence in the present case fails to 
establish lack of opportunity for tampering, 
but on the contrary establishes numerous 
opportunities for tampering by mischief- 
minded persons or those bearing genuine ill 
will, as well as opportunity for substitution. 


Dissenting opinion: If we are to limit the 
doctrine of res ipsa loquitur in bottled drink 
cases to a class where there is an absence 
of opportunity for tampering, then we deny 
recovery to practically every consumer, In 
almost all of these cases there are oppor- 
tunities for tampering. Whether or not de- 
leterious substances were in the bottle at 
the time of the delivery is a question for the 
jury.—Jordan v, Coca-Cola Bottling Company 
of Utah. Utah Supreme Court. May 24, 1950. 
18 CCH NEGLIGENCE Cases 448. 


Storekeeper’s Liability 


The operator of a retail food store main- 
tained the outside part of one of its mer- 
chandising counters within sixteen to eighteen 
inches of the arc of the outer edge of a 
swinging door. Plaintiff, a woman seventy- 
eight years of age, while facing that counter 
and waiting to be served, was_ struck, 
knocked down and injured when a third 
person pushed the door open from the 
outside. 


After verdict and judgment for plaintiff, 
defendant argued before the reviewing 
court that there was no actionable negli- 
gence in the arrangement of the counter and 
the door, and that plaintiff was contributorily 
negligent in failing to recognize and guard 
against an obvious contingency. 
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eld: Judgment for plaintiff affirmed. 
One who operates a store and invites people 
into his premises to transact business must 
exercise ordinary care to maintain the prem- 
ises in a reasonably safe condition so that his 
customers will not be unnecessarily and un- 
reasonably exposed to danger. Negligence 
on the part of the defendant, proximate 
cause, contributory negligence and whether 
an injury such as occurred to the plaintiff 
should have been foreseen by the defendant 
as a natural consequence of the condition 
created were all questions of fact properly 
eft to the jury for its determination—Camp- 
ell v. Hughes Provision Company, d.b.a. The 
Zagner Provision Company, Ohio Supreme 
urt. February 15, 1950. 17 NEGLIGENCE 
CAsEs 994, 


Train Blocking City Crossing 
Proximate Cause of Fire Loss 


Plaintiffs recovered an award of $1,750 
for the loss of their home and furnishings, 
allegedly resulting from the negligence of 
defendant in permitting a train to block a 
street crossing, thereby preventiyg the fire 
department from reaching and extinguishing 
a fire. 


The issue raised on appeal was whether 
the blocking of the street was the proximate 
cause of the loss. At the time of the fire 
the only station having emergency “booster” 
equipment was located on the side opposite 
the plaintiff’s house and was prevented from 
reaching the fire because of the blocked 
track. The purpose of this emergency truck 
is to extinguish fires before they get out of 
hand. The truck on the plaintiff’s side of 
the track did not possess emergency “booster” 
equipment and when it arrived the fire was 
too far gone to save any of the property. 


Held: Judgment affirmed. The defend- 
ant’s blocking of the street was the proxi- 
mate cause of the plaintiff’s loss. If the 
defendant’s train had not blocked the 
street the booster equipment could have ar- 
rived in time to put out the fire without 
great loss as the alarm was given shortly 
after the fire began and the booster truck 
was located only one mile from the scene 
of the fire—New Orleans & Northeastern 
Railroad Company v. Bryant et ux, Mississippi 
Supreme Court. May 22, 1950. 18 CCH 
NEGLIGENCE CASEs 470. : 
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LIFE, HEALTH—ACCIDENT 





LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as 


Reported by CCH LIFE INSURANCE REPORTS 





Total Disability Benefits— 
Ability to Work 


Plaintiff suffered from chronic pulmonary 
tuberculosis at least as early as 1933, and in 
1934 his claim for permanent disability bene- 
fits under two insurance policies was honored 
by the defendant insurer. Payments under 
both policies were made monthly until Feb- 
ruary 1, 1946, when defendant discovered 
that plaintiff had been employed since No- 
vember, 1942. 


The combined total monthly benefits 
under both policies were $29.17. On the 
trial of the case the jury found for the plain- 
tiff. The court, however, entered judgment 
for the defendant n.o.v. on plaintiff’s claim 
for benefits, and in addition entered judg- 
ment for the defendant against the plaintiff 
on its counterclaim to recover the benefits 


paid upon mistake of fact, amounting to a 
total of $1,166.80. 


The reviewing court affirmed the judg- 
ment of the trial court and stated: “Plaintiff's 
physical condition probably was no better 
than many another insured who has received 
benefits for total disability under similar 
policies. The inevitable result in this case 
must be harsh. Plaintiff could not live on 
$29.17 a month, the limit of payments under 
his policies, and by the terms of his contract 
he is barred from recovering even those 
small benefits because, at the risk of shorten- 
ing his life and against the advice of his 
physician, he undertook employment to 
earn an income sufficient for his support 
and that of his family. However reluc- 
tantly, we must agree that in refusing re- 
covery and in compelling plaintiff to repay 
the disability benefits to which he was not 
legally entitled the lower court had no alterna- 
tive.’"—Reardon v. Travelers Insurance Com- 
pany. Pennsylvania Superior Court. Filed 
March 14, 1950. 14 CCH Lire Cases 374. 


Change of Beneficiary—NSLI 


The question in this case was whether a 
soldier effectively changed the beneficiary 
in his National Service Life Insurance 
policy from his mother to his wife. When 


Life, Health—Accident 


the veteran entered the service, he was 
single and designated his mother as the 
principal beneficiary. Sometime thereafter 
he married and, when he was about to go 
overseas, wrote to his wife: “I am going up 
tomorrow and get my insurance made over 
to you.” A week later he wrote her again: 
“T had time this afternoon to get my insur- 
ance and other things made over to you.” 
There was evidence offered by the mother 
and another son that would support a con- 
trary conclusion. 

The two letters to the wife were dated 
June 4, 1943, and June 11, 1943, respectively. 
On or about June 8, 1943, the insured exe- 
cuted an order form known as AGO 41. 
This form was primarily used to designate 
beneficiaries of the six months’ gratuity 
payments to which soldiers Were entitled. 
The form used at the time was, however, 
merely entitled, “Designation of Change of 
Address of Beneficiary.” Later on it was 
changed ‘to indicate a beneficiary of the 
gratuity payments only. There was intro- 
duced in evidence old Form AGO 41 exe- 
cuted by the insured, designating his wife 
as the principal beneficiary and his mother 
as contingent beneficiary. 


The mother’s appeal from an adverse 
judgment was unsuccessful, the court stat- 
ing: “Without exception, the courts have 
held that strict compliance with the regu- 
lations to effect a change in beneficiary by 
the soldier was not required, and that tech- 
nicalities would be brushed aside in an 
effort to carry out the declared intent of the 
insured in this class of cases.”—Boring v. 
U. S. et al. United States Court of Appeals 
for the Tenth Circuit. April 29, 1950, 14 
CCH Lire Cases 362. 


A Dead Man 
Is Not “Totally Disabled"’ 


The complaint in this case alleged that 
the insured on January 2, 1945, became 
totally and permanently disabled and died 
while totally disabled on April 23, 1947. 
Proof of the insured’s disability was not 
submitted to defendant until October 27, 
1947, about five months after the insured’s 
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death. This action was brought to recover 
$700, representing disability income from 
January 2, 1945, to April 23, 1947, plus $217.59, 
representing the premium paid during the 
period of disability. 

The policy provided for waiver of pre- 
miums and payment of benefits upon “due 
proof that the Insured is totally disabled as 
above defined, and will be continuously so 
totally disabled for life.” 


Held: for the defendant insurer. ‘While 
the policy in suit here does not specifically 
state that the insured must file with the de- 
fendant proof of total disability during his 
lifetime . . . it would be unreasonable to 
interpret the insurance contract as suggest- 
ing otherwise. Since the proof must 
be submitted during the period of disability, 
that proof which upon receipt shows that 
the insured is dead cannot possibly be con- 
sidered as due proof that he is ‘totally dis- 
abled’, and that he will be continuously 
so ‘totally disabled for life’ and therefore 
cannot create liability in the defendant for 
disability benefits.”—Pearlstein v. New York 
Life Insurance Company. New York Supreme 
Court, Appellate Division, First Department. 
May 9, 1950. 14 CCH Lire Cases 377. 


Marriage Violating Prohibition 
of Divorce Court Valid for NSLI 


The question in this case was whether 
plaintiff was the legal widow of the deceased 
serviceman. 


Plaintiff and decedent, after mutually pro- 
creating a child, were divorced in New 
York by their respective spouses on the 
ground of adultery. The decrees respec- 
tively forbade either of them to marry any 
person during the life of his or her former 
spouse without the divorce court’s consent. 
Without obtaining such ‘consent, decedent 
and plaintiff later married in Pennsylvania 
while their former spouses were still alive. 
They continued to live together in Penn- 
sylvania for two years until decedent was 
inducted into military service. Six months 
later—in November, 1945—plaintiff moved 
back to New York, where she was residing 
at the time of this suit. 

A Pennsylvania statute provided that 
“The husband or wife, who shall have been 


guilty of the crime of adultery, shall not 
marry the person with whom said crime was 
committed during the life of the former wife 
or husband. ” A decision from a Penn- 
sylvania county court had already construed 
the Pennsylvania statute to render void ab 
initio a Pennsylvania marriage between par- 
ties who had previously been residents of 
New York and who had been divorced in 
New York by their prior spouses on the 
ground of adultery. 

Decedent was killed in military service in 
January, 1946. He had taken out National 
Service Life Insurance, naming plaintiff as 
beneficiary and describing her in the appli- 
cation as his wife. After plaintiff had been 
paid several installments under the policy, 
she was notified by the Veterans Admin- 
istration that she was not decedent’s legal 
widow and therefore not within the per- 
missible class of beneficiaries. She sued for 
the balance payable under the policy and 
the United States interpleaded the four 
infant children of the decedent, admitting 
liability under the policy to such of them 
as the court should find entitled. The trial 
court found two of the children legitimate 
and directed payment to them. Plaintiff 
brought this appeal. 


Held; For plaintiff. 


(1) Pennsylvania law determines whether 
plaintiff is the “widow.” The prohibition 
against remarriage contained in the New 
York divorce decrees is not a ground for 
invalidating the subsequent marriage of 


plaintiff and decedent contracted in Penn- 
sylvania. 

(2) The federal court is free to differ 
with the decision of the single trial judge 
in the Pennsylvania court as to the construc- 
tion of the Pennsylvania statute, when—as 
here—the federal court is firmly convinced 
that the Supreme Court of Pennsylvania 
would construe the statute differently. 

(3) The Pennsylvania statute is applica- 
ble only to such persons as have been parties 
to divorce proceedings in that state. This 
is true despite the fact that a provision of 
the statute declaring it applicable only to 
Pennsylvania citizens had been repealed.— 
Alice Lembcke v. United States, Anna Lemb- 
cke et al., Third Party Defendants. United 
States Court of Appeals for the Second Circuit 
May 1, 1950. 14 CCH Lire CAses 385. 


W. Ellery Allyn, Connecticut Insurance Commissioner and president, National 


Association of Insurance Commissioners, warned, at the Forty-Fifth Annual Meet- 
ing of the American Life Convention held recently in Chicago, that the “life 
insurance policy of tomorrow” may contain a permanent “war clause.” 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 
* by CCH FIRE-CASUALTY INSURANCE REPORTS 





Agent's Action 
to Recover Premiums Paid 


The plaintiff, an insurance agent, re- 
covered a judgment in the trial court for 
the amount of premiums which he paid upon 
two fire policies insuring the defendants’ 
property. 


The defendants appealed, arguing that the 
trial court erred in permitting the respond- 
ent, aS an insurance agent, to sue in his own 
name to recover insurance premiums, They 
asserted that, there being neither pleading 
nor proof that respondent was subrogated 
to the rights of the insurance company, their 
challenge to the evidence should have been 
sustained. 

The evidence presented at the trial showed 
that the agent paid the premiums to the 
insurance company himself and that, if he 
had not done so within sixty to ninety days 
after the renewal date, he would have been 
personally liable to the company. 

The reviewing court affirmed the judg- 
ment for the plaintiff. “Having paid the 
premiums and being liable to the insurance 
company in case of nonpayment, respondent 
may sue in his own name to recover the 
premiums and an assignment by the insur- 
ance company is unnecessary to enable him 
to do so.”—Conner v. Zanuzoski et al. Wash- 
ington Supreme Court, Department One. 
May 25, 1950. 7 CCH Fire AND CASUALTY 
Cases 192, 


When Do Policies Become Effective? 


Plaintiff called an insurance agent on the 
telephone and ordered fire insurance to 
cover his stock of merchandise. The agent, 
having been authorized by Insurers A and B 
to execute and issue certain policies to plain- 
tiff, replied: “Okay, Sidney, you are covered.” 
The authorizations were of April 2, 1947, and 
the telephone conversation on the same day or 
soon thereafter, Plaintiff's merchandise was 
destroyed by fire on April 11, 1947, and he 
brought this action against Insurers A and B 
to recover the policy amounts. 


Fire and Casualty 


The agent did not deliver the policies to 
the plaintiff until May 17, 1947. On motions 
by all the parties for summary judgment, 
it was assumed that plaintiff paid the pre- 
miums and that he rejected an offer of 
return of premiums, and it was stipulated 
that the agent was acting for the insurers 
and not for the plaintiff. 

Plaintiff argued that the two policies were 
valid contracts at the time of their preparation, 
and, if not, that the post loss conduct ratified 
the policies and that the defendants were 
estopped to deny their liability. 


Held: for the defendant insurers. (1) There 
was no written contract of insurance since 
an agent has no authority to insure property 
already destroyed. (2) There was no oral 
contract of insurance since the telephone 
conversation contained no mention of the 
particular companies or amounts involved. 
(3) Estoppel cannot be pleaded as a defense 
to a nonexisting contract. (4) The doctrine 
of ratification is inapplicable unless the in- 
surance agent was acting as the agent for 
and in behalf of the plaintiff—Gandelman v. 
Mercantile Fire Insurance Company et al. 
United States District Court, Southern Dis- 
trict of California, Central Division. April 27, 
1950. 7 CCH Fire ano Casuatty Cases 167. 


Manufacturers’ and Contractors’ 
Liability Insurance 


A church was damaged by fire on Decem- 
ber 16, 1945. The church’s fire insurance 
carrier, Insurer A, employed the plaintiff, a 
general contractor, to repair the damage. 
Plaintiff’s employees, in making the repairs, 
joined a floor joist to a wooden header that 
had been destroyed by the fire on Decem- 
ber 16; they installed the new header so that 
it was placed in contact with the breast of 
the chimney of the church. The members 
of the church built a fire in the furnace to 
warm the church building for a New Year’s 


Eve “watch service” on December 31, 1945. 
The heat from the fire ignited the wooden 
header, causing a second fire which damaged 
the church. 
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The church filed an action against the 
present plaintiff and its employer, Insurer 
A, to recover damages as a result of the 
fire, alleging that the damage was caused 
by the negligence of the plaintiff. At the 
trial the jury returned a verdict for $4,500, 
but after motion for a new trial, a settle- 
ment was reached for $3,000. 


At the time of the second fire, the plain- 
tiff contractor carried a policy of manufac- 
turers’ and contractors’ liability insurance 
with the defendant, Insurer B. In that 
policy the defendant promised “to pay in 
behalf of the insured all sums which the 
insured shall become obligated to pay by 
reason of the liability imposed upon him by 
law for damages because of injury to or 
destruction of property, including the loss 
of use thereof, caused by accident and aris- 
ing out of the hazards hereinafter defined.” 
The applicable hazards were defined as “the 
ownership, maintenance or use of the prem- 
ises and all operations during the policy 
period which are necessary or incidental 
thereto,” and “carpentry in the construction 
of dwellings not exceeding three stories in 
height—including installation of interior trim, 
builders finish, or cabinet work ....” The 
policy further provided that Insurer B should 
defend in the plaintiff's name and behalf 
“any suit alleging such injury or destruction 
and seeking damages on account thereof, 
even if such suit is groundless, false or 
fraudulent.” 


When the church sued plaintiff and In- 
surer A, plaintiff sent a copy of the sum- 
mons to Insurer B requesting it to defend 
that action for him. Insurer B denied lia- 
bility on the ground that the burning of the 
church on December 31, 1945, was not an 
accident within the meaning of the policy. 
After plaintiff and Insurer A had settled 
with the church, plaintiff brought this action 
against Insurer B seeking to recover $1,000, 
the limit of liability under its property ex- 
tension schedule, and to recover one third 
of the attorney’s fee and court costs allegedly 
expended by plaintiff. 


The trial court, being of the opinion that 
the placing of the header on the breast of 
the chimney was intentionally done by plain- 
tiff’s employees, and that the fire was brought 
about by the incompetency of his employees 
and was not the result of an accident within 
the meaning of the policy, sustained Insurer 
B’s demurrer. 
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On appeal, the reviewing court stated: 
“As a result of bad carpentry, an operation 
on the premises, the contractor created a 
definite hazard, As the result of this hazard, 
an accident occurred. There is nothing in 
the policy which requires the accident to 
take place immediately upon the creation 
of the hazard or while the contractor’s em- 
ployees are on the premises. The contract 
may thus be construed as covering the 
operation on the premises in the perform- 
ance of a covered undertaking which creates 
a hazard, out of which an accident arose, 
causing the destruction of property result- 
ing in the legal liability of the contractor. 


“The most that can be said in favor of the 
contention of the insurer is that the lan- 
guage of the policy is susceptible of two 
interpretations, one of which would result 
in its liability, the other in its exemption 
from liability.” In accordance with the 
rule that ambiguities should be construed 
against the insurer, the court reversed the 
judgment of the trial court—Koch v. Ocean 
Accident & Guaranty Corporation, Ltd. Ken- 
tucky Court of Appeals. June 6, 1950. 7 
CCH Fire anp CASUALTY Cases 190. 


Are Diverted Profits ‘‘Property’’? 


Plaintiffs were engaged in the business of 
selling shirts, uniforms, caps, etc. One oi 
their full-time employees, who was on a 
straight salary basis, accepted an order for 
some uniform caps from a cab company, an 
established customer of the plaintiffs. The 
plaintiffs did not themselves manufacture 
these caps, and this employee placed the 
order with the appellant’s regular source of 
supply. When they were ready he had them 
billed to himself, took them to the cab com- 
pany, received the money, paid the source 
of supply and retained the balance for his 
own use. Subsequently, he told the cab com- 
pany that appellants could no longer suppl) 
them, but that he would, and later orders 
he had billed in his own name, and filled 
them in the same manner as he had in the 
first order. He then used this scheme as a 
pattern to divert to his own use other orders 
from other established customers of the ap- 
pellants. The losses which the plaintiffs 
claimed by reason of the diversion or ap- 
propriation of these contracts by their em- 
ployee, amounted to more than $13,500. 


The plaintiffs brought this action under 
their comprehensive crime policy, by the 
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terms of which policy the defendant insurer 
agreed “to indemnify the insured for all loss 
of property due to the fraud or dishonesty 
of any of the insured’s employees whether 
acting alone or in collusion with others.” 
‘The policy defined the word “property” to 
mean “money, securities, merchandise, fur- 
nishings, fixtures, equipment or other per- 
sonal property owned by the insured or held 
by the insured as pledgee, bailee, trustee, 
custodian, or agent, whether or not the in- 
sured is legally liable for the loss or damage 
thereof.” 


The plaintiffs supported their claim that 
they sustained a loss of property within the 
meaning of the policy with two theories. 
One theory was that they lost money which 
they would have received on the diverted 
contracts, or the personal property of the 
contracts themselves. The other was that 
they lost the money they were paying the 
employee for his entire services during the 
period when the diversion occurred. 


Held: for the defendant insurer. “The 
Insurance Company. did not insure them 
{the plaintiffs] against the loss of all kinds 
of property, intangible or otherwise, but 
only against the loss of money, certain spe- 
cified personal property, and ‘other personal 
property’. Under the doctrine of ejusdem 
generis the words ‘other personal property’ 
must be construed to mean property of the 
same nature and description as the particu- 
lar kinds of property mentioned, and not 
choses in action for unlawful or fraudulent 
competition. ... 


“The salary paid to the employee during 
the period of his employment was not lost. 
[It was based upon the work he actually did 
for the appellants, which must have been 
acceptable to them, because he received an 
increase each year until his diversions were 
discovered. He was not paid his salary for 
these contracts which he diverted because 
the appellants knew nothing about them.”— 
Levy et al. v. American Mutual Liability In- 
surance Company. Maryland Court of Ap- 
peals. Filed June 8, 1950. 7 CCH Frre ann 
CASUALTY CASES 196. 


Arbitrators’ Quotient Verdict 
Binding Even If Erroneous 


Plaintiffs appealed from judgments in 
their favor in suits under policies of fire 
insurance, The judgments were based on 


Fire and Casualty 


an appraisal of “the actual cash value” of 
the property insured. 


The policies provided that, “In case the 
insured and this Company shall fail to agree 
as to the actual cash value or the amount 
of loss, then, on the written demand of 
either, each shall select a competent and dis- 
interested appraiser and notify the other 
of the appraiser selected ” After the 
selection of the appraisers and of the um- 
pire, and after proper investigation by the 
three, the appraisers disagreed as to the cash 
value of the property and called in the um- 
pire. The three then set down their own 
figures, added them, divided by three and 
then agreed upon that figure as the combined 
judgment of the three. 


The policies also provided that the ap- 
praisers should determine the amount of 
oe ” : S 

actual cash value and loss.” In making this 
calculation, each of the three arbitrators had 
considered “actual cash value” to be equiva- 
lent to cost of reproduction less depreciation. 


In this appeal, plaintiffs contended that 
the appraisal was not binding upon them 
because it was reached by a quotient verdict 
and because the arbitrators committed error 
of law in holding “actual cash value” to be 
equivalent to cost of reproduction less de- 
preciation, 


The reviewing court affirmed the judg- 
ment based on the appraisal. Since the ar- 
bitrators had not agreed in advance to accept 
the mean average of their separate figures, 
the method of arriving at the final figure was 
not unlawful. Though the court expressly 
stated it did not sanction quotient verdicts 
by arbitrators or appraisers, it asserted that 
no agreement would be reached by jurors, 
arbitrators, appraisers or bargainers if there 
were not some splitting of differences. 


The court further held that, even if the 
basis for the appraisal of “actual cash value” 
were erroneous as a matter of law, such de- 
termination was not reviewable. “An honest 
mistake of judgment in the conclusion of 
arbitrators which does not exceed the 
bounds of the submission is not, as a general 
rule, ground of impeachment of the award, 
whether the alleged mistake is one of fact 
or of law, or both Such errors are 
among the contingencies which parties as- 
sume when they select such tribunals.”— 
Schreiber et al. v. Pacific Coast Fire Insurance 
Company et al. Maryland Court of Appeals. 
Filed July 18, 1950. 7 CCH Fire Anp CAsu- 
ALTY CAseEs 221, 
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Survival of Action 
for Damage to Automobile 


While being driven by its owner, an auto- 
mobile was damaged in a collision with a 
truck belonging to one of the defendants. 
The owner died a few days later as a 
result of injuries received in the collision. 
He died intestate, leaving his widow and 
three minor children surviving him as his 
only heirs at law. No administration was 
had on his estate. 


More then one year after his death the 
widow, in her individual capacity, and the 
minors, by her as their mother, natural 
guardian and next friend, brought suit to 
recover for the damage to the automobile, 
alleging negligence on the part of one of 
the defendants. The trial court sustained 
demurrers to the petition on the ground 
that the plaintiffs had no legal capacity to sue. 


Held: The demurrers were properly sus- 
tained. The cause of action for damage to 
the automobile survived the death of the 
owner, but it survived to his personal repre- 
sentative and not to his heirs, and the 
latter could not maintain the action—Howe 
et al. v. Mohl et al 
January 28, 1950. 


CASEs 812. 


Kansas Supreme Court. 


33 CCH AUTOMOBILE 


Minor Held Negligent 


Plaintiffs sought to recover for the death 
of their minor son which was alleged to 
have resulted from the negligence of defend- 
ant. The case was tried before a jury 
which returned a verdict for defendant. 
Plaintiffs appealed. 


The accident occurred at “dusk-dark” as 
defendant was driving his car along the 
highway. At a point near an intersection 
the car struck plaintiff's son, who died 
approximately an hour later as a result of 
the injuries he received. The boy had been 
a passenger on a bus which had stopped 
at the intersection in order to permit him 
to disembark. 
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At the time of the accident he was 
crossing the road from east to west. De- 
fendant testified that the boy suddenly 
appeared in the beam of his lights when 
he was at a distance of approximately 
forty feet, whereupon defendant immedi- 
ately applied his brakes and swerved sharply 
to the left. The boy, suddenly confronted 
with the imminence of danger, immediately 
turned to his left, reversing his direction, 
and according to defendant’s testimony, 
appeared to jump. Since defendant swerved 
to the left, the boy’s action brought him 
directly into the front of the vehicle, and 
he was struck almost full by the center 
of the front of the car. 


The reviewing court held that, under the 
established facts, the defendant was free of 
negligence and the contributory negligence 
of the decedent was the sole proximate 
cause of the accident. The boy had every 
opportunity to observe the approach of 
the car, and his reaction in the face of a 
suddenly discovered danger was clear proof 
of his negligence and carelessness in attempt- 
ing to negotiate the crossing of a main 
highway without observing proper and rea- 
sonable precautions.—Flowers et ux. v. Mor- 
ris. Louisiana Court of Appeal, Second 
Circuit. January 31, 1950. 33 CCH AvtTo 


MOBILE CASEs 815. 


Damages for Loss of Use 


Plaintiff’s truck, which he used in his 
radio repair business, was struck and dam- 
aged by defendant’s streetcar. The trial 
court awarded judgment for plaintiff for the 
amount of the repairs but disallowed the 
claim for loss of use. Plaintiff appealed, 
claiming that the judgment was inadequate. 


Thirteen days, including Sundays and 
holidays, elapsed from the time the truck 
was damaged until it was repaired. Plain- 
tiff testified that the truck was used in his 
business and that while it was being re- 
paired he was compelled to use borrowed 
cars, taxis and streetcars. 
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The reviewing court held that this was 
sufficient evidence to require the award of 
some damages for loss of use. But the 
court refused to extend this award to cover 
either the cost of securing a loan to pay 
for the repairs or the loss of use for the 
period from the time the repairs were com- 
pleted until plaintiff was able to raise the 
money to pay for the repairs——Brandon 
t.a. City Wide Radio Service v. Capital Transit 
Company. Municipal Court of Appeals, Dis- 
trict of Columbia. February 23, 1950. 33 
CCH AvurTOMOBILE CasEs 804. 


Driver Confronted with Sudden 
Emergency Held Not Negligent 


Defendant appealed from a judgment for 
plaintiff and claimed it was error for the 
trial court to refuse a directed verdict. 


The facts most favorable to the plaintiff 
were as follows. Plaintiff was riding in the 
front seat beside the owner of the car, who 
was driving. The street ran uphill in the 
direction they were driving, and the car was 
in second speed while climbing the hill at 
the rate of twenty miles per hour. As it 
approached the top of the hill, the driver 
increased the speed to twenty-five miles per 
hour. When he was about half way up the 
hill and near a curve he noticed that an 
automobile was parked at the curb on the 
right side of the street. In order to pass 
the parked car, he turned his car to the left 
toward the center of the street without de- 
creasing his speed. Then, for the first time, 
he noticed defendant’s truck about four or 
five feet distant and coming downhill; his 
effort to stop was unavailing, and the truck 
collided with the left front of his car. The 
point of impact was four feet downhill from 
the parked car, the truck was at all times 
wholly on its right side of the road, and 
the left side of the automobile in which 
plaintiff was riding was at least five feet to 
its left of the middle of the road. 


Held: The truck driver was confronted 
with a sudden emergency which he could 
not reasonably have foreseen. His failure 
to anticipate the negligence of the driver of 
the automobile and to take effective precau- 
tions against it is not actionable negligence. 
The verdict should have been directed for the 
defendant.—Lamarque v. Masse, d.b.a. Fair- 
mount Dairy. Rhode Island Supreme Court. 
January 27, 1950. 33 CCH AvuTOMOBILE 
Cases 489. 


Automobile 


Agreement upon Average Damages 
Held Not Chance Verdict 


Plaintiff sustained damages when his pick- 
up truck, which was stopped or almost 
stopped on the right shoulder of the high- 
way during a dust storm, was struck by 
defendants’ approaching truck and trailer 
which were passing a forward car. After 
an adverse judgment defendants appealed, 
assigning as error three points, among 
which was the trial court’s denial of a 
motion for a new trial on the ground that 
the jury had entered a chance verdict. 

To support this motion, defendants sub- 
mitted the affidavits of all but one of the 
jurors. The substance of these affidavits 
was that the jurors had agreed in advance 
to abide by the average of the figures sub- 
mitted by the jurors on the question of 
special damages, and that for this reason 
they awarded the figure which they did 
for special damages. 

Counsel for plaintiff countered with affi- 
davits of each of the jurors who had previ- 
ously given affidavits. These affidavits said 
in effect: that the jurors had not understood 
and carefully considered the language of the 
previous affidavits; that the first affidavits 
were prepared by counsel for defendant; 
that the jurors had not agreed to be bound 
by a chance verdict; that the jurors had each 
agreed to submit a figure which each thought 
proper for pain and suffering, and to average 
the figures to see what the result would be; 
that having done so, and having agreed 
thereafter that the average figure arrived at 
was fair, the jurors agreed to accept that 
figure as their verdict on that point. The 
affidavit of the remaining juror, who had 
not previously given an affidavit, was to like 
effect. 

Held: Judgment for plaintiff affirmed. 
The corrective affidavits do not indicate a 
chance verdict, and there is insufficient evi- 
dence to require a reversal of the trial court’s 
ruling.—Mitchell v. Arrowhead Freight Lines, 
Ltd., et al. Utah Supreme Court. Filed 
February 6, 1950. 33 CCH AvtToMosILE 
Cases 481. 


Local Custom Re Flashing 
Red Light—Juror’s Misconduct 


Two questions were presented in this ap- 
peal by the defendants from adverse judg- 
ments for personal injuries and property 
damage arising out of a rear-end collision. 
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The first question was whether defendant 
Was correct in arguing that its negligence 
was not proved and that the contributory 
negligence of plaintiff driver was established 
as a matter of law. The facts showed that 
plaintiff and his wife were driving in the 
middle of the day along a city street with 
which they were unfamiliar. Just ahead, a 
traffic signal intermittently flashed a red 
light. Plaintiff driver testified that he put 
out his hand and stopped as quickly as pos- 
sible. A second or so later the defendants’ 
bus struck the rear end of his car, knocking 
the vehicle fifteen feet or more and causing 
the plaintiff’s injuries and property damage. 


Defendant argued that this traffic signal 
was merely cautionary and he proved that the 
city police never required drivers to come 
to a halt before proceeding past the light. 


The court pointed out that the governing 
statute required a full stop at the light and 
that plaintiff driver did not know the local 
custom with reference to the traffic signal. 
Defendants’ argument on this point was 
therefore rejected, since plaintiff driver was 
not necessarily negligent in assuming that 
any vehicle behind him would be driven in 
anticipation of his making the stop required 
by law and since the jury was warranted in 
concluding that the bus driver was negligent 
in not foreseeing that plaintiffs would stop. 


The second question related to the effect 
of a juror’s alleged misconduct. When the 
jury was being selected, defendant’s attor- 
ney inquired whether any members of the 
panel had been represented by any of the 
plaintiffs’ attorneys. Two of the veniremen 
answered in the affirmative, and after some 
additional interrogation the court excused 
them both. Later on, while the jury was 
considering its verdict, the defendants’ coun- 
sel examined the files in the circuit clerk’s 
office and learned that another juror, one 
Calloway, was represented in a pending suit 
by one of the plaintiffs’ attorneys. When 
the jury brought in its unanimous verdict 
the defendant moved for a mistrial and 
questioned Calloway about his pending case. 
Calloway said he had not mentioned the 
fact because he thought it had been settled, 
and later said, “I didn’t understand it [the 
question], I guess.” When the motion for 
a new trial was presented, Calloway testified 
that he held up his hand when the veniremen 
were questioned about the matter, but that 
the defendants’ lawyer did not ask him any 
questions. 
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On this point the reviewing court reversed 
the trial court and ordered a new trial, stat- 
ing in part: “We believe that the trial court’s 
failure to declare a mistrial was an abuse 
of discretion constituting reversible error. 
Even if we accept Calloway’s statement that 
he held up his hand, it is perfectly clear 
that he knew his gesture had not attracted 
the attention of appellant’s counsel. Both 
his action in raising his hand and his asser- 
tion that he thought his case had been 
settled show beyond any doubt that he under- 
stood the inquiry that was being put. The 
appellant was entitled to the information 
sought, as a basis for a peremptory chal- 
lenge if not as a ground for challenging 
for cause. In these circumstances the 
juror’s duty of candor extends well beyond 
a ready acquiescence in the supposition that 
counsel has decided not to pursue his in- 
quiry. The very theory of an impartial jury 
trial demands that the juror take positive 
action to bring his possible disqualification 
out into the open when the question is 
raised.”"—Hot Springs Street Railway Com- 
pany v. Adams. Arkansas Supreme Court. 
January 30, 1950. 33 CCH AvtToMoBILE 
Cases 475. 


Proximate Cause 


Plaintiff sought to recover for damages 
to his car, physical injuries and loss of in- 
come sustained as the result of a three-car 
collision. 


The facts established that Defendant A 
drove her car out of a driveway with the 
intention of crossing the highway and enter- 
ing another driveway on the opposite side. 
Plaintiff was driving his car north on the 
highway and Defendant A observed the 
approach of plaintiff’s car but thought she 
had time to cross the highway. Meanwhile, 
Defendant B was driving his car south on 
the highway, and Defendant A failed to 
observe his approach. As Defendant A 
reached the center of the highway her car 
was struck by Defendant B’s car. The force 
of the impact knocked B’s car out of control 
and it crashed into the front of plaintiff’s car. 


The trial court rendered judgment in 
favor of plaintiff against Defendant A but 
rejected plaintiff’s demand against Defend- 
ant B. Defendant A appealed. 


Held: Judgment of the trial court affirmed. 
A drove her car into the path of B at a time 
when it was impossible for B to avoid the 
collision. The driver of an automobile is 
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charged with the responsibility of seeing 
what could and should have been seen, and 
such failure to see constitutes negligence. 
A’s negligence was the sole and proximate 
cause of the accident.—Hirsch v. Kendrick 
et al. Louisiana Court of Appeal, Second 
Circuit. 33 CCH AvutomosiLe Cases 474. 


Effect of Voluntary Nonsuit 
upon Appeal 


Plaintiff brought this action for the re- 
covery of actual and punitive damages for 
the alleged destruction of his automobile 
as a result of being struck by one of defend- 
ant’s trains. A statute in South Carolina— 
commonly called the “jumbling” statute and 
now Section 484 of the South Carolina Code 
of 1942—allows the mingling of separate 
causes of action for actual and punitive 
damages. 


The trial court directed a verdict as to 
the punitive damages but denied defendant’s 
motion for a directed verdict for the actual 
damages. Plaintiff excepted to the directed 
verdict and took a voluntary nonsuit as to 
the actual damages. 


In the supreme court, defendant moved 
to dismiss plaintiff’s appeal upon the grounds 
that: (1) the voluntary nonsuit completely 
terminated plaintiff's cause of action; (2) 
the plaintiff's taking a voluntary nonsuit 
was premature and improvident, and an 
appeal should not lie; (3) the ruling of the 
court applied only to the quantum of damages 
and did not affect plaintiff’s cause of action 
or his right to recover actual damages. 


The majority of the court apparently 
agreed with the plaintiff that the trial court’s 
direction of the verdict as to punitive 
damages was erroneous. Nonetheless, they 
agreed with defendant that an appeal did 
not lie: “A case could never be ‘tried out’ 
or ended if, when an adverse ruling is made 
as to an item of damage, the plaintiff should 
be permitted to rest its correctness in this 
court by a nonsuit and appeal.” 


Two of the five judges dissented. They 
said that the appeal should be considered 
on the merits for three reasons: (1) the 
nonsuit was induced by the conclusive error 
of the trial court; (2) in South Carolina 
the law is unique in providing that a suit 
in action for punitive damages shall be a 
separate cause of action from a suit for 
actual damages; and (3) the course here 


Automobile 


pursued by plaintiff would be preferable for 
all concerned since otherwise the completion 
of the first trial would involve a futile loss 
of time and effort of the court, parties, coun- 
sel and witnesses. Appeal dismissed.—Allen 
v. The Atlanta and Charlotte Air Line Rail- 
way Company et al. South Carolina Supreme 
Court. Filed January 10, 1950. 33 CCH 
AUTOMOBILE CASES 466. 


“Ordinary Prudence’’— 
Reliance upon Employer to Defend 


Plaintiff sought to recover for loss of con- 
sortium suffered as a result of injuries sus- 
tained by her husband in a collision between 
his car and a truck. The truck driver and 
his employer were named as parties defend- 
ant in a suit instituted over four years after 
the accident occurred. 


Both defendants were served with sum- 
monses and complaint on October 20, 1947. 
The truck driver immediately delivered the 
papers to the personnel director of his em- 
ployer, who told the driver that the com- 
pany would defend the action for him. The 
company referred the case to its insurance 
carrier, who retained an attorney to defend 
the action for the company. 


On October 28, 1947, the attorney de- 
murred to the complaint on the ground 
that the action was barred by the two-year 
statute of limitations. Ultimately the court 
sustained the demurrer and entered judg- 
ment for the defendant employer. 


However, the employer failed to notify the 
attorney to defend for the truck driver, 
against whom a default judgment was en- 
tered on May 12, 1948. On May 17, 1948, 
the truck driver filed a motion to be relieved 
from the default and filed supporting afh- 
davits showing the above facts. 


The trial court denied the motion on 
April 11, 1949, and the question presented 
on appeal was whether this denial consti- 
tuted an abuse of judicial discretion. 


Held: The default judgment should have 
been vacated. Generally, where a defendant 
leaves his case in the hands of a co-defend- 
ant and a default results from the co- 
defendant’s neglect, the court must vacate 
the default. In view of the current practice 
in modern industry for the employer to 
undertake the defense of the action for 
himself and the employee, the driver was 
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entirely warranted in relying upon the assur- 
ance of the personnel director that the com- 
pany would defend the action for him. His 
showing of “mistake, inadvertence or ex- 
cusable neglect” was such that it was an 
abuse of discretion for the trial court to 
refuse to relieve him from the default judg- 
ment.—King v. Mitchell. Oregon Supreme 
Court. February 15, 1950. 33 CCH Auto- 
MOBILE CASE® 561. 


Motorist Standing by Parked Car 
Recovers for Injuries 


This action was brought under the Federal 
Tort Claims Act to recover for injuries sus- 
tained by plaintiff when he was struck by 
a truck licensed in the name of the United 
States Department of Agriculture and oper- 
ated by its authorized agent. 


Plaintiff pulled off onto the shoulder of 
the road with the left wheels three feet from 
the edge of the concrete after he realized 
he had a flat tire. As he was standing with 
his right foot inside his car, his left foot 
on the ground with the door pulled against 
it and was reaching for the ignition key, 
he was struck by the passing truck. The 
truck overtook and passed the car at a speed 
of thirty miles per hour, and the driver did 
not give any warning of its approach, did 
not decrease its speed and did not pull to 
the left to avoid the plaintiff, although the 
highway was clear and there was no oncom- 
ing traffic. 

Held: Judgment for plaintiff.—Parslow v. 
U. S. United States District Court, North- 
ern District of New York. December 9, 
1949. 33 CCH AvuTOMOBILE CAsEs 570. 


Passing on Right’ 
with Insufficient Clearance 


The owner and the driver of a taxicab ap- 
pealed from judgment against them after a 
jury trial in favor of the driver of an auto- 
mobile and his passenger for personal in- 
juries sustained in a collision between the 
two vehicles. 

Both vehicles were proceeding westward 
on a three-lane one-way street. The auto- 
mobile was traveling in the southernmost 
lane at a speed of about twenty miles per 
hour. The driver of the taxicab, overtaking 
the automobile at a speed of about thirty 
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miles per hour, sounded his horn twice, but 
the automobile did not move over. The cab 
driver then attempted to pass on the right. 
The automobile did not alter its course or 
increase its speed prior to contact, but be- 
fore the two vehicles were clear of each 
other the cab driver cut to his left to avoid 
a car parked in the northernmost lane. The 
skirt of the cab’s left rear fender hooked 
the right front fender of the automobile, caus- 
ing the automobile to jump the curb and 
strike a pole on the adjacent parkway. 


Held: The taxicab“driver did not violate 
the law in attempting to pass on the right, 
and the automobile driver was not obliged 
to move to his right on signal. However, 
both drivers were under an obligation to 
use due care. The questions of negligence 
and contributory negligence were properly 
submitted to the jury. The jury could prop- 
erly have found that the cab driver’s swerve 
to the left was the proximate cause of the 
injury and that the automobile driver was 
not at fault—Vogelsang et al. v. Sehlhorst 
et al. Maryland Court of Appeals. Filed 
February 9, 1950. 33 CCH AUTOMOBILE 
Cases 558. 


Moral Obligation 
Is Not Consideration 


Plaintiff took his car to the defendant, 
who operated a gas service station, for the 
purpose of having its spark plugs cleaned 
and adjusted. When the plaintiff returned 
for his car, he discovered that it would not 
start. The defendant installed a new battery 
but the car still would not start until the 
starter was “unjammed.” A rattling noise 
occurred when the car was started. Defend- 
ant promised to pay for the cost of repairs, 
but an expert witness furnished by both 
parties testified that the malfunction was 
caused by a broken piston and that the 
broken piston could not be causally con- 
nected with the cleaning and adjusting of 
the spark plugs. 


Held: Judgment for plaintiff reversed and 
judgment on defendant’s counterclaim affirmed. 
The promise of the defendant to pay the 
cost of repairs was based on what the parties 
considered a moral obligation, and a mere 
moral obligation does not afford considera- 
tion for a promise.—Pascali v. Hempstead. 
New Jersey Superior Court, Appellate Divi- 
sion. Filed May 11, 1950. 34 CCH Aurto- 
MOBILE CaSEs 693. 
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proper order during the wrestling matches, 
still the defendant could not be liable. “It 
would be only conjecture to say that there 
was any [causal] connection between the 
conditions existing and the throwing of the 
bottle. Such things occasionally happen at 
football, baseball and other games at which 
crowds gather, with nobody to blame except 
the irresponsible or malevolent person who 
did it. If this defendant had had several 
times as many employees as he did have, 
the incident could still have occurred.” 
When a plaintiff is injured at a wrestling 
match because of the collapse of the seat 
for which he has paid, he ordinarily has a 
cause of action. An extension of this rule 
is found in Wright, etc. v. Downing et al., 
17 CCH NEGLIGENCE Cases 507 (Utah, 
1949), where the two sixteen-year-old plain- 
tiffs sat on a platform in an alcove which 
was not designed for the use of spectators. 
The platform collapsed; at the trial the 
youths claimed they were given express 
permission to sit there by one of the pro- 
moters of the wrestling match. Defendants 
denied that they gave such permission and 
introduced evidence to show that plaintiffs 
were ordered down from the platform but 
refused to obey, and that the boys themselves 
gave a little show for the other spectators 
by having a wrestling match of their own. 
The reviewing court witl one dissent af- 
firmed the judgment for the plaintiffs. The 
majority of the court stated: “Defendants’ 
invitation was to teen-age boys to sit in the 
alcove to witness a wrestling match. The 
invitor could not reasonably assume that 
the instant invitees would comport them- 
selves as would staid adults witnessing a 
religious drama. On the contrary, it should 
have been anticipated that these boys would 
respond to the spectacle exhibited to them 
with the emotions it was designed to arouse 
and with the enthusiasm of youth. It can- 
not be said as a matter of law that, 
[by their conduct], the plaintiffs departed 
the status of invitees. Nor were they thereby 
. contributorily negligent as a matter of 
law. Hence, there was no error. ‘ 


TI.HE single gymnastics case which has 

been reported by a higher court within 
the last three years has received consider- 
able attention from the Illinois bar because 
of the rule of law involved with respect to 
the tort liability of a charitable institution. 
The plaintiff was a physical education stu- 
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dent at a college in Illinois. An instructor 
in the department and his assistant pur- 
chased for the college a trapeze to be used 
in a college circus. Both of them erected 
the trapeze assembly in the gymnasium and 
selected plaintiff to perform on the trapeze 
in the circus. While plaintiff was practicing 
an act in preparation for the circus, the 
entire trapeze assembly collapsed. As a re- 
sult plaintiff fell twenty-five feet to the 
hardwood floor of the gymnasium and sus- 
tained serious injuries. 


Suit was brought against the two in- 
structors and against the school to recover 
damages for the injuries. Judgment was had 
against the instructors, but the litigation 
against the school was lengthy, there being 
four reported opinions, one from the Illinois 
Appellate Court, and two majority opinions 
and one dissenting opinion from the Illinois 
Supreme Court: Moore v. Moyle et al., 16 
CCH NEGLIGENCE Cases 272 (Ill. App., 1948) ; 
Moore v. Movle et al., 17 CCH NEGLIGENCE 
CASES 344 (Ill, 1949), 17 CCH NEGLIGENCE 
Cases 1005 (Ill, 1950) and 17 CCH NEctI- 
GENCE CASEs 1051 (III, 1950). 


Plaintiff's counsel so exhausted the argu- 
ments it was possible to make in order to 
recover a judgment against the school that 
the reading of the technical arguments in 
the opinions is a genuine pleasure. 


The complaint in its final amended form con- 
sisted of six counts: two based on the doc- 
trine of res ipsa loquitur, two based upon 
specific acts of negligence and two sound- 
ing in contract. The principal ground of 
defense asserted by the school was its im- 
munity from tort liability. Plaintiff’s appeal 
to the supreme court contained three main 
contentions: (1) the rule that a charitable 
corporation is not liable for the torts of its 
agents and servants committed within the 
scope of their employment is erroneous and 
should be overruled; (2) even if the immu- 
nity from liability in tort is not overruled, 
still that immunity is not absolute and the 
facts alleged in the complaint bring the 
plaintiff’s action within an exception to the 
general rule; and (3) the trial court erred 
in dismissing the two counts of the com- 
plaint sounding in contract. 

With respect to plaintiff’s first general 
contention, the supreme court in its first 
opinion (17 CCH NEGLIGENCE CAsEs 344) 
pointed out that the immunity is grounded 
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on the trust fund theory (to prevent trust 
funds from being diverted from charitable 
purposes), which theory is encompassed 
within the broad limits of the so-called pub- 
lic policy theory (to promote gifts and 
bequests for charitable purposes, and to 
subordinate the rights of the individual to 
the public good). In answer to plaintiff's 
historical argument—that the earliest Amer- 
ican cases adopting the rule were based on 
decisions in two English cases which had 
already been overruled in England at the 
time they were followed in this country— 
the court said the early historical back- 
ground of the rule is irrelevant since the 
great majority of American decisions are 
“clearly and adequately supported by the 
trust fund and public policy theories.” The 
court further said that recent cases cited 
by plaintiff which abandoned the rule of 
immunity are “not conclusive of the modern 
trend of judicial thought.” Plaintiff next 
argued that the rule of immunity was in 
conflict with an Illinois statute which adopted 
the common law of England as it existed 
prior to 1607; the court replied that there 
was no English decision on the tort liability 
of a charitable corporation prior to 1846, and 
that the English courts then held the char- 
ity immune. Plaintiff sought support from 
another Illinois statute providing that cor- 
porations not for profit “shall be persons in 
law capable of suing and being sued”; the 
court said this statute was enacted “for the 
sole purpose of giving and imposing upon 
nonprofit corporations a general standing in 
the courts.” 


Plaintiff's second general contention had 
several aspects; she asserted that the gen- 
eral rule of exemption has no application: 
(1) where the charitable corporation is in- 
sured against risks of public liability or 
where other funds exist from which a judg- 
ment could be collected without impairing 
trust funds; (2) where the corporation is 
negligent in the selection of incompetent 
employees; (3) where the corporation is en- 
gaged in a business venture; (4) where the 
corporation fails to furnish proper equip- 
ment; and (5) where the corporation is 
negligent in selecting an incompetent per- 
son to manufacture equipment, who is not 
financially able to respond in damages for 
injuries sustained as the result of defects 
in the equipment. The court said all of 
these arguments were illogical: “the mere 
existence of insurance would create a lia- 
bility where none existed before and would 
make present premium rates wholly unreal- 
istic’; “the general rule making the doctrine 
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of respondeat superior inapplicable to a char- 
itable corporation applies with equal force 
to all agents and servants of the corpora- 
tion, regardless of any difference in their 
position or duties”; and “it cannot be said 
that the conduct of a college circus is, as a 
matter of law, beyond the educational pur- 
poses of a university’s department of physi- 
cal education,” 


Lastly, plaintiff argued that the school 
made an implied warranty in law or in fact 
to provide her with competent instructors 
and safe equipment and apparatus. The 
supreme court concluded its first opinion 
by saying: “The alleged breach of con- 
tract and the tort having grown out of 
the same transaction and consisting of the 
same negligent act or acts, plaintiff cannot 
be permitted to circumvent the exemption 
of a charitable corporation from tort lia- 
bility by making her action sound in contract.” 


In the supreme court’s second opinion, 
however (17 CCH NEGLIGENCE Cases 1005), 
most of the above nicely reasoned argu- 
mentation was brushed aside, and the court 
overruled the dismissal of the complaint as 
to the school. Emphasizing that “times have 
changed, and are now changing, in the busi- 
ness, social, economic and legal worlds,” the 
court held that, since the school carried 
public liability insurance, judgment should 
be allowed against it to that extent (i.e., to 
the extent that the trust funds would not be 
impaired). Since March 22, 1950, when this 
final majority opinion was released, Illinois 
lawyers have been speculating as to the 
possible application which this important 
case may have in the future. 


‘'N THESE CASES involving indoor 
sports accidents, it is clear that the usual 
rules of tort law apply respecting negligence, 
proximate cause, respondeat superior, as- 
sumption of risk and trust fund immunity. 
It is often true that the jury makes the final 
decision as to liability or nonliability. This 
may be another way of saying that the out- 
come of the litigation is fairly predictable. 


3ut running as an undercurrent through 
these decisions is the fact that the operators 
do take some precautions to prevent injury. 
That is, they are not entirely callous. 

Perhaps some of them could become so if 


the courts did not balance these legal doc- 
trines in their decisions. 


Perhaps these decisions show too that no 
amusement or sport is entirely an “island 


unto itself” and that public welfare and safe- 
ty affect all business endeavors. 
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a : % This magazine is published to promote sound 
i : thought in economic, legal and accounting 
- ' principles related to all federal and state taxa- 
: tion. . . . To this end it contains signed arti- 
il cles on tax subjects of current interest, reports 
t : on pending tax legislation, court decisions and 
's administrative rulings relating to tax laws, and 
e other tax information, book reviews, etc. .. . 
; The editorial policy is to allow frank discus- 
if sion of tax issues. Subscription rate—$6 for ee “Aa 
“ 12 monthly issues. Write for sample copy. 


Labor Law Journal 


*% Specifically designed and edited to promote 
| sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex 
relationship of Law, Labor, Government, Man- 
agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 
Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” Issued monthly; sub- 
scription rate—$6 a year. Sample copy on 
request. 
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Food Drug Cosmetic Law Journal 


*% Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
e. thorities—on legal problems involved in the 
rh | preparation, packaging, labeling, storage, and 
rs | distribution of foods, with respect to nutrition, 
y. | health, and the general public welfare, in ad- 
| dition to notes on legislative, administrative 
if | and judicial developments. Issued monthly; 
c- | subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 


ce 
ee eee 





10 
id 


aa re COMMERCE) CLEARING; HOUSE, INC, 
PUBLISHERS OF TOPICAL LAW REPORTS 
50 214 N. MICHIGAN AVENUE, CHICAGO 1, ILLINOIS 


All Published by 








XUM 





§ wl ee 





OCTOBER 
1950 





